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The paper analyses the problem which is relevant both theoretically and practically, since it tries to
disclose family as an economic institution credited with important financial advantages, and it provi-
des different economic and social benefits such as tax exemptions, inheritance, child and spouse main-
tenance, social security and immsigration. This position is revealed analysing the regulation of legal
property relations between spouses by laws, various scientific and legal literary works related to this
topic as well as court practice.

At the moment of marriage commencement, property relations used to acquire a significant value
in a major part of traditional societies: in some countries, bride’s parents would award their daughters
with dowry, the size of which very often determined the groom’s choice; in other countries, especially
in the East, a groom would pay a ransom for his bride. In some countries such customs are extant to
the present day and constitute a traditional part of a marriage settlement. In different cultures the
bride’s parents must give away part of their property to the newlyweds (known as a dowry). The
dowry-giving practice is similar in such countries as Greece, Egypt, India, and China. The type of pro-
perty called wife’s property exists in the countries of different religions and customs. For instance, the
Hindu law entitles the wife’s property as Stridhanam.
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Introduction functions include continuation, education of

. . . . the young generation, material and moral mu-
In regard of societal relationships, family pla- 4, support. Family is the union of common

¥s a very important role. It is a fundamental |Jife between a man and a woman. The forma-
unit and carries out critical functions. These tion of this union is called an act of marriage.
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Marriage is an agreement between a man and
a woman, which is announced in a defined ex-
ternal form and is recognized by public insti-
tutions. It is a social acceptance of society. Mar-
riage is not simply a private, closed matter, but
a matter of concern to the broader society, sta-
te, the nation, and also to organized religion
(Perkumiene, 2006).

Marriage is an important institution regu-
lated by laws. It exists for a number of ages in
all societies. It is a significant human right. Ho-
wever, both social and legal values of marria-
ge differ in various countries and alter in the
course of time. The alteration depends on the
social, cultural and economic development,
which also conditions the change in values and
worldviews. As a result, the viewpoint towards
women and interracial marriages has changed.
According to the laws of Western countries,
wives are considered as equal and not depen-
dent partners; meanwhile, interracial marria-
ges have been legalised by law and are very
popular. Since marriage is one of the essential
human rights, everyone must be allowed to
exercise it (Perkumiene, et al., 2003).

Paragraphs 1-2 of Article 38 of the Consti-
tution of the Republic of Lithuania declare that
“The family shall be the basis of society and the
State. The State shall protect and take care of
family, motherhood, fatherhood, and childho-
od” (Lietuvos ..., 2000). As good a quality and
as big socialisation of the family as possible are
required to make the family the real basis of
society and the State. Family socialisation
within society is aggravated by a huge family
mobility, i.e. the high intensity of break-ups and
formation of new families, because every third
family in Lithuania divorces (Babachinaite,
1995). In this situation, the State regulation of
legal family relationships gains a very impor-
tant significance. One of the main family so-
cialization directions is the development

(amendment) of property relations, especially
in the field of alimony as after divorce moth-
ers are responsible for their children.

Family is defined as an economic institu-
tion giving the advantage of financial, econo-
mic and social benefit (Cruz, 2001), for exam-
ple, the perks of tax concessions, child’s or
spouse’s maintenance, social security and im-
migration. The delegated coordinator of the
United Nations J. Lisner has stated that fami-
ly is the most effective enterprise. Family per-
forms functions relating to all fields of life, it
supports materially and emotionally and gua-
rantees the prosperity of its members. Family
is the main social and economic unit which gu-
arantees production increment, thus economic
and social growth of the community is based
on family needs. Moreover, family is the dri-
ving force of the economic and social progress
(Zitikas, 1995). The modern family is not just
a sexual arrangement. At present, the most ob-
vious thing about it is its economic activities.
Family is a kind of business, engaged in the
enterprise of running a household (Collins &
Coltrane, 1991). The economic trade procee-
dis almost entirely between an individual hus-
band and wife, not between their families. But
the trade remains important. Some theorists
have argued that the basis of gender inequali-
ty in our society is economic inequality: men
have higher incomes, while women have to
compensate by providing the menial household
labor.

Currently family is still very important, alt-
hough individuals have become less depen-
dent. Social, economic or other types of indi-
vidual independence, especially in economical-
ly developed countries, weaken the family ins-
titution.

The object of the current work was the
regulation of legal relations of spouses’ pro-

perty.
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The purpose of the work was to analyse the
doctrinal and practical (in the court practice)
principles of regulation of legal property rela-
tions between spouses.

The methods applied in the work include
the generalisation of scientific literature ana-
lysis, systematic and comparative analysis, the
analysis of legislative acts and the logical ana-
lytical method.

Features of legal regime
of family assets

The Civil Code of the Republic of Lithuania
covers the duty of spouses to support each ot-
her morally and financially and to contribute
toward the common needs of the family or the
needs of the other spouse (Civil ..., 2000). The
issues of mutual maintenance should be also
related to this non-property duty of spouses.
The legal regime of family assets emerges af-
ter the commencement of marriage and is ap-
plied to the marital interrelation until the mar-
riage is terminated, invalidated, or confirmed
by separation. The legal regime of family as-
sets provided by the law is applied if the spou-
ses have not concluded a marriage contract.
Moreover, this regime is applicable to proper-
ty acquired by spouses prior to the Civil Code
comes in force. The Civil Code of the Repub-
lic of Lithuania distinguishes two types of le-
gal property regimes: statutory and contractu-
al (Civil ..., 2000). The general principle indi-
cated in Article 3.81 provides that the proper-
ty of spouses will be subject to the statutory
legal property regime, if the spouses have not
concluded a marriage contract. Therefore, the
main element of the marriage contract is se-
lection of the legal property regime. Article
3.104 of Family Law provides that the spouses
have the right to change the statutory regime
and to choose one of three types:
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1) property acquired both before and du-
ring the marriage will be the individual
property of each spouse;

2) individual property acquired by a spou-
se before the marriage will become joint
community property after the registra-
tion of the marriage;

3) property acquired during the marriage
will be partial community property. Pro-
perty in this paragraph is considered as
the entire property or only its certain
part or specified chattels. The property
of spouses consists of property acqui-
red during the marriage and the indivi-
dual property of each spouse acquired
before the marriage.

Any assets will be considered to be family
assets owned by either spouse before or du-
ring the marriage, which may be used only to
meet the needs of the family, in order to
“...avoid violation of interests of spouse in go-
od faith and under-age children of the family”
(Adomavicius, 2002). The legal regime of fa-
mily assets will not be applied to the assets ac-
quired and used collectively or to the joint as-
sets of individuals who have not registered their
partnership. In the event the marriage is ter-
minated but the spouses have under-age chil-
dren, the legal regime of family assets will be
transferred to their under-age children.

In the neighbouring Poland, like in Lithu-
ania, laws or a contract may regulate property
relations of spouses. This type of a contract
(intercyza) may be concluded before and after
the commencement of the marriage. This con-
tract will be concluded if one of the spouses
does not wish property relations to be deter-
mined by the common statutory procedure.
Spouses may choose among three kinds of mar-
riage contracts: 1) contract expanding the pro-
visions of co-operation; 2) contract limiting the
provisions of co-operation; 3) contract distin-



guishing co-operation and identifying the as-
sets as individual property of each souse. A no-
tary public must certify an intercyza; otherwise
it will be null and void. This contract may be
concluded before the marriage; however, it
shall come into force only after the commen-
cement of the marriage. Expanded joint ow-
nership of rights is based on the fact that the
contract covers objects or rights, which accor-
ding to the law would be considered as indivi-
dual property of each spouse. For example, in
their marriage contract each spouse can inclu-
de items acquired before the marriage as well
as items that according to the law belong to
one of the individuals and serve his or her in-
dividual needs. According to the contract of
type 2 (joint limited management), specific
property rights or items, for example, work pa-
yment and income from individual assets, are
distinguished from the joint assets of spouses.
In case of individual property, the spouses will
not possess joint property since only individu-
al property of each spouse exists. Each spouse
is the individual owner of his or her property
(Property ..., 2006).

Finnish Civil Law provides that the assets
owned by a spouse by the right of ownership
before the commencement of the marriage are
his or her individual property; a spouse will
have a right to acquire personal property du-
ring the marriage as well (Marriage ..., 2001).

According to the Civil Law of the Czech
Republic, the joint community property con-
sists of: a) assets acquired by one or both spou-
ses during the marriage, except the assets de-
volved to a spouse by succession or gift;
b) asset liabilities of one or both spouses
arising during the marriage, except the assets
liabilities, which are directed towards the as-
sets that belong entirely to one of the spouses
(Act of the Czech Republic... 1964).

The legal problems of property regulation

between future spouses or already married
couples mostly emerge in cases of divorce or
separation. In the course of time, more and
more countries legitimate the agreements be-
tween spouses or future spouses regarding so-
me specific issues which are mostly related to
the assets, since a larger number of spouses or
individuals intended to get married are incli-
ned to solve particular issues rising from the
marriage individually and, thus, to avoid the
statutory regulation of these questions. Each
country differently regulates the requirements
for conclusion, form and content of such agre-
ement; however, there are some similarities as
well. Although spouses are provided with the
right to make an agreement regarding their
property rights and duties, every country has
some restrictions towards this right in order to
avoid the violation of interests of the econo-
mically weaker spouse or under-age children
(Murray, 1995).

The United States of America in 1983 is-
sued the Uniform Prenuptial Agreement Act,
which was afterwards accepted by 27 states,
while the rest of the States regulate the con-
clusion of a marriage contract by other laws.
This act regulates the conclusion of prenup-
tial agreements; meanwhile a separate law has
not regulated the conclusion of postnuptial ag-
reements. However, the similar principles of
prenuptial agreement have been applied to
them as well. A prenuptial agreement is consi-
dered as an agreement between prospective
spouses made in contemplation of marriage
and to be effective upon marriage. In parallel,
a postnuptial agreement is concluded after the
commencement of the marriage. In marriage
agreement, the spouses can stipulate their
rights and duties related to the management
of property, mutual maintenance, participation
in provision for family needs and expenses;
they can also define property partition met-
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hods and procedures in the event the marria-
ge is terminated, and other issues related to
the property relations between spouses. Me-
anwhile, the marriage contract does not allow
regulating personal non-property relations bet-
ween the spouses. Therefore, it may seem out-
right that the marriage contract is a contract
of a non-personal character since it regulates
only the property rights and duties of spouses.
However, it is impossible to make such an
unambiguous conclusion. Family relations are
both personal and pecuniary. It is noticeable
that personal relations prevail within the fa-
mily; meanwhile the property relations are less
important. Family relations are created by the
formation of marriage. Consequently, all fa-
mily relations emerge from one specific legal
fact called marriage. Spouses acquire a new
legal status as well as property and personal
non-pecuniary rights. Not only personal non-
property relations but property relations as
well emerge from the marriage. The marriage
gives birth to both property interrelations bet-
ween the spouses and pecuniary relations bet-
ween parents and their under-age children.
Therefore, both personal and pecuniary rela-
tions of the family concern not only the third
parties but also and especially spouses and their
under-age children. Property relations in the
family law arise from personal marital rela-
tions; moreover, pecuniary as well as personal
relations are interrelated. The marriage con-
tract discusses some particular property rights,
which are acquired on the basis of the marria-
ge or will be devolved in the future. Property
relations discussed in the marriage contract
may not be considered as pure property rela-
tions; however, they are grounded on the mu-
tual trust, respect and loyalty.

In Lithuania, the legal regime of family as-
sets will be terminated if: 1) the marriage is
terminated or declared null and void; 2) sepa-
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ration; 3) one of the spouses is dead or is dec-
lared dead by the judgement of the court. Even
in such cases, the legal regime of family assets
will, however, be devolved and valid to the un-
der-age children of spouses.

Kinds of the legal regime
of spouses’ property

The law of the state of permanent residence
of spouses designates the legal status of their
property. In the event the permanent residen-
ces of spouses are in different countries, the
law of the state, citizens of which both spouses
are, will be applied. For example, the perma-
nent residence of the husband is Finland, whi-
le the wife permanently resides in Lithuania;
however, both spouses are Lithuanian citizens.
In such case the Lithuanian law will be applied.
However, if spouses are citizens of different
countries and have never had a joint residen-
ce, the legal status of property will be defined
according to the law of the state where the mar-
riage has been commenced. For instance, the
marriage between a citizen of Sweden and a
Lithuanian citizen has been concluded in Lit-
huania; however, the wife has a permanent re-
sidence in Lithuania and the husband perma-
nently resides in Sweden. In this case, the Lit-
huanian law will govern the property relations
of the spouses.

The marriage creates two kinds, statutory
and contractual (a marriage contract), of the
legal regime of the property of spouses. The
statutory legal regime of property will be ap-
plied when spouses have not made a marriage
contract. It means that the assets acquired by
the spouses after the commencement of their
marriage will become their joint community
property. The new Civil code has a separate
chapter in which where all issues related to the
partition of such assets are regulated and the



guarantees of creditor rights of spouses are de-
signated. If spouses want to avoid the legal re-
gime of joint community property, they must
conclude a marriage contract.

Legal regime of spouses’
property governed by contract

A marriage contract is one of the methods to
regulate property relations of spouses. It con-
stitutes a new institution of the Lithuanian ci-
vil law for spouses or prospective spouses,
which allows choosing possible legal regimes
to be applied to their property. According to
Article 3.101 of the Civil Code Family Law, a
marriage contract will mean an agreement of
the spouses defining their property rights and
duties during the marriage as well as on divor-
ce or separation; it is concluded voluntarily,
expressing the single will of both parties and
based on the equality of both parties (Civil ...,
2000). However, the marriage contract may be
concluded not only after the registration of
marriage but also before it (prenuptial agree-
ment). Moreover, this contract may be conc-
luded between the cohabitants as well (Artic-
le 3.231 of the Civil Code), and all provisions
of Articles 3.101 to 308 of the Family Law may
be applied to it. The subject of the contract is
the assets and the rights and duties arising due
to the assets or related to it. The contract par-
ties may designate the fate of the assets acqui-
red before and during the marriage in the event
of divorce or separation. The aim of the mar-
riage contract is to protect not only the rights
of the contractual parties, i.e. spouses, but the
interests of their under-age children as well,
since this contract may have an essential im-
pact on the interests of spouses and their mi-
nor. It is also important to protect the inte-
rests of any spouse who is more vulnerable in
economic terms. The civil code stipulates such

possibility for spouses; however, only one va-
riant of three designated legal regimes of pro-
perty may be chosen according to the impera-
tive form. The imperative form also applies so-
me limitations to the circumstances to be in-
cluded into the content of the marriage con-
tract that could violate the rights or interests
of one of the spouses or their under-age chil-
dren or would govern personal non-property
relations between the spouses and between
spouses and their children. Also, the marriage
contract cannot change the imperative law ru-
les protecting public order. It is important to
remember that in order to protect the interests
of a more vulnerable spouse or their under-
age children, the assets the regime of which
cannot be possibly changed by the marriage
contract, i.e. family assets, are distinguished.
Thus, the freedom principle of the contract in
determining the content of the marriage con-
tract is narrower than for concluding another
type of contract. Limitation of the application
of this principle is justifiable with respect to
the specific non-commercial character of the
marriage contract and its potential impact on
the mutual relations between the spouses.
The civil code stipulates that the marriage
is allowed to be contracted by persons who by
or on the date of contracting a marriage have
attained the age of 18; however, the court may
reduce the legal age of consent to marriage,
but by no more than three years. In the case of
pregnancy, the court may allow the person to
marry before the age of 15. According to Ar-
ticle 3.102 of Civil Code, a minor may enter
into a marriage settlement only after the re-
gistration of the marriage. A person who has
not attained the age of consent cannot enter
into a marriage settlement before the regist-
ration of the marriage. After the registration
of the marriage a minor obtains absolute legal
capacity and has a right to enter into a marria-
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ge settlement. A spouse declared by the court
as having limited active capacity might enter
into a marriage contract only after obtaining a
written consent from his or her custodian. If
the custodian refuses to give consent, the spou-
se may apply to the court for a permit to enter
into a marriage contract.

A marriage contract must be concluded in
a written form and certified by a notary pub-
lic. The notary public must clarify the defini-
tion and meaning of the marriage contract as
well as its consequences, The marriage con-
tract must be registered in the register of mar-
riage contracts and only afterwards it may be
used against third parties. The matrimonial le-
gal regimes stipulated by the contract will be
applied to the entire property of spouses from
the date of operation of the register of marria-
ge contracts after the approval of its regula-
tions.

Conclusion and validity of a marriage
contract

A marriage contract is considered to be an ag-
reement of the spouses defining their proper-
ty rights and duties during the marriage as well
as on divorce or separation.

The Civil Code of the Republic of Lithua-
nia designates two kinds of legal regime of pro-
perty of spouses. These are:

® statutory regime, when the spouses have
not made a marriage contract,

s contraciual regime, when the spouses ha-
ve a right to determine their matrimo-
nial regime as they think fit.

Part 3 of Article 3.104 of Family Law stipu-
lates that in their marriage contract the spou-
ses may define the matrimonial legal regime
both in respect of their existing and future pro-
perty. The peculiarity of a marriage contract
is determined by its complex character, which
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allows to choose not only a matrimonial legal
regime but also to regulate rights and duties
related to the management of property, mutu-
al maintenance, participation in the provision
for family needs and expenses as well as the
procedure for partitioning property on divor-
ce and other matters related to the spouses’
mutual relations in property. In their marria-
ge contract, the spouses may stipulate the
amount of money that each spouse will be ab-
le to designate to the provision for family ne-
eds such as utilities, food, property improve-
ment, recreation, children’s education, medi-
cal expenses and so on. Family needs are very
multiform; therefore, they must be discussed
in the marriage contract. The marriage con-
tract may also discuss the methods and proce-
dures of property partition. By the mutual con-
sent the spouses may include a clause into their
marriage contract stipulating that the assets de-
signated as the individual property of spouses
in the marriage contract may be attributed to
the joint community property subject to parti-
tioning. Moreover, the spouses may stipulate
that they will become liable for their own debts
with the individual property of each spouse;
however, both spouses will be solidary in the
common obligations to family interests (Er-
misch, 2003).

In their marriage contract the spouses may
dispute other issues related to the property re-
lations. Such property relations include the
right of any of the spouses to dispose income
derived from trade in stock, bank deposits and
commercial enterprises, property rent, divi-
dends derived from stock, etc. The end of vali-
dity of the marriage contract not necessarily
may coincide with the termination of the mar-
riage. The rights and duties of the spouses pro-
vided for in their marriage contract may be li-
mited in time, or may be related to the fulfil-
ment or omission of a certain condition stipu-



lated in the marriage contract. Not only spou-
ses but cohabitants as well have a right to en-
ter into a marriage settlement. The rules of Ar-
ticle 3.231 of the Civil Code regulating the co-
habiting without the registration of the mar-
riage stipulate the legal regime of the proper-
ty used collectively, which may be designated
following the provisions of Articles 3.10 to
3.108 (Civil ..., 2000). The rules of Articles 3.83
and 3.101 to 3.108 of the Civil Code regarding
the legal regime of spouses’ property designa-
ted by a contract have been applied since 1/7/
2002, i.e. from the date of operation of the re-
gister of marriage contracts. Prior to the Civil
Code comes in force, the legal regime of pro-
perty acquired by spouses may be changed by
the marriage contract. In consequence, the
right of spouses to stipulate the legal regime
applied to their property in their marriage con-
tract allows them to avoid the statutory legal
regime of property. As a result, the main ele-
ment of the marriage contract is the choice of
legal regime of property. This provision has
been qualified as positive because spouses or
prospective spouses are allowed choosing
themselves the most acceptable the legal regi-
me to be applied to their property, other than
provided by the law.

The legislator has designated two kinds of

marriage contracts:

* (prenuptial/ prenuptial agreement con-
tracted before the registration of the
marriage);

e (postnuptial agreement contracted af-
ter the registration of the marriage).

A postnuptial contract will come into for-

ce on the date of the commencement of the
marriage unless the contractual parts stipula-
te otherwise in their marriage contract. A pre-
nuptial contract will come into force on the
date of the registration of the marriage. Con-

sequently, if the marriage has not been com-
menced, the marriage agreement will not co-
me into effect, i.e. it will have no legal force
and will not cause any legal consequences.
Thus, the marriage contract may be characte-
rised by a specific circle of subjects, i.e. spou-
ses “... as a result, if a marriage has not been
commenced, a legal requirement regarding the
specific composition of subjects shall not be
exercised” (Anatolskaya, 2000).

Requirements to the form and
content of a marriage contract

The legislator has strictly identified the par-
ties of a contract. Only specific subjects such
as spouses or prospective spouses may conclu-
de the marriage contract. The Civil Code of
the Republic of Lithuania designates that
“Marriage is a voluntary agreement between
a man and a woman to create legal family re-
lations executed in the procedure provided for
by law”. Marriage is realised as a unity of ag-
reement form and content. A man and a wo-
man who have commenced a marriage acqui-
re a new legal status and property as well as
personal non-property rights. In the marriage
contract, an agreement regarding property
rights acquired on the basis of the marriage or
to be acquired in the future is made. The mar-
riage contract may be considered as a particu-
lar agreement supplementing the matrimony
contract, which may also be grounded on res-
pect, loyalty and trust.

In the USA, a marriage contract is subject
to the general legal rules of contracts regar-
ding the conclusion, amendment and invalida-
tion of contracts. However, the marriage con-
tract may be characterised not only by the ge-
neral features attributed to all transactions, but
by some specific characteristics as well. This
contract is similar to other civil contracts, but
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it is not identical. It is possible to distinguish
three features typical of a marriage contract,
which differentiate it from other ordinary con-
tracts (Homer, Clark, 1996).

First of all, the mutual relations between
the parties are grounded on trust; therefore, it
is important that one contractual party would
not deceive the other party (Mullin, 2005). Af-
ter the commencement of the marriage, spou-
ses acquire particular duties arising from the
relations of mutual trust, which emerge speci-
fically from the marriage irrespective of any
law. It is unquestionable that marriage is ba-
sed on the mutual trust between the spouses;
therefore, any other agreements between spou-
ses must meet strict requirements. The condi-
tions of such agreements must be fair and ma-
de with respect to both contractual parties and
their under-age children. Although the circle
of issues to be included into the marriage con-
tract has expanded, particular limitations still
remain.

Secondly, the most frequent object of this
contract is family assets and funds used for the
needs and maintenance of spouses. As a re-
sult, interest and concern about the security
of interests of contractual parties and their mi-
nors is much greater than in the ordinary com-
mercial contracts.

Thirdly, the period between the conclusion
and exercise of the contract is frequently quite
long. As a result, it increases the possibility than
there will be various unintended amendments
that may influence some conditions of the con-
tract, so their execution may become unreaso-
nable and improper with regard to the third
parties, i.e. minors.

A marriage agreement may be distinguis-
hed by its unique content. The spouses are al-
lowed to stipulate the legal regimes to be ap-
plied to their property; however, the choice is
limited by the imperative provision regulating
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the content of the marriage contract. Namely,
spouses may choose one of the legal regimes
indicated in this article:

e “Property acquired both before and du-
ring the marriage shall be the individu-
al property of each spouse”
“Individual property acquired by a
spouse before the marriage shall beco-
me joint community property after the
registration of the marriage”
“Property acquired during the marria-
ge shall be joint community property”
(Adomavicius, 2002).

Accordingly, spouses cannot choose the le-
gal regime of property other than stipulated
in the above article. As one can see, the free-
dom principle of the contract in stipulating the
content of the marriage contract is narrower
than on concluding other civil contracts. Since
a marriage contract concerns not only the in-
terests of spouses but their under-age children
as well, the limitation of the above-mentioned
principle is substantiated in order to protect
the interests of the spouse more vulnerable
from the financial point of view. The same re-
asons have caused the prohibition to change
the legal regime of the new family law institu-
tion, i.e. family assets, by the marriage contract
with a view to protect the interests of the who-
le family and the pecuniary guaranties of each
family member. Any assets will be considered
to be family assets owned by either spouse be-
fore or during the marriage, which may be used
only to meet the needs of the family, in order
to avoid violation of interests of spouse in go-
od faith and under-age children of the family”
(Adomavicius, 2002). Spouses have a right to
regulate their mutual property relations rela-
ted to the management and partition of pro-
perty, mutual maintenance, participation in the
provision for family needs, etc.; meanwhile, the
regulation of the personal relations and du-



ties of the spouses unrelated to property in the
contract is forbidden; for example, none of the
rights and duties of the spouses regarding their
minors can be regulated; also, it is impossible
to reject personal duties of spouses such as lo-
yalty and moral support.

A marriage contract may be declared null
and void on the general grounds for the nulli-
ty of transactions and specific grounds for the
nullity of marriage contracts. One of the spe-
cific grounds for the nullity of the contract may
be the following: “...if the agreement is in se-
rious breach of the principle of equality or is
especially unfavourable for one of the spou-
ses”. All provisions of a marriage contract can-
not be inconsistent with the imperative rules
of law, good morality or public order. Since
the essential condition for the validity of the
marriage contract is the marriage itself, the
marriage contract will be terminated on the
termination of the marriage; however, the dec-
laration of the marriage contract as null and
void does not make the marriage invalid. In
the course of time more and more countries
legitimate the agreements between spouses or
prospective spouses regarding some specific is-
sues, which are mostly related to the assets,
since a larger number of spouses or individu-
als intended to get married are inclined to sol-
ve particular issues rising from the marriage
individually and, thus, to avoid the statutory
regulation of these questions.

The United States of America issued the
Uniform Prenuptial Agreement Act in 1983.
It was accepted by 27 states, while the rest of
the states regulated the conclusion of a mar-
riage contract by other laws. This act regula-
tes the conclusion of prenuptial agreements;
meanwhile no separate law has regulated ar-
rangement of postnuptial agreements (Smith,
2006) However, analogous principles of pre-
nuptial agreement have been applied to them

as well. A prenuptial agreement is considered
as an agreement between prospective spouses
made in contemplation of marriage and to be
effective upon marriage. In parallel, the po-
stnuptial agreement is concluded after the
commencement of the marriage.

In France, the Civil Code regulates the
form and content of the marriage agreement
(Walzer, 2006).

In the majority of countries, both common
and civil laws apply strict requirements to the
conclusion, form and content of marriage con-
tracts. A marriage contract must be concluded
in written form and signed by both present and
future spouses. In some states of the USA the
signatures of the contractual parties must be
certified by the third party or the notary pub-
lic (Carper et. al., 1999). In case of the breach
of this requirement the USA courts will decla-
re the marriage contracts null and void (USA
case...,1997). In France, in addition, a marria-
ge contract must be certified by the notary pub-
licwho also introduces spouses to the legal con-
sequences of the legal regime selected to be
applied to their property. In the USA, a mar-
riage contract must be concluded in free will
and in good faith. The courts will take into con-
sideration the circumstances of contract ma-
king, i.e. whether the contractual parties have
been aware of their rights, the individual pro-
perty and debts of each spouse and the legal
consequences of the conclusion of the contract
(USA case: McHugh v. McHugh, 1980). The
Civil Code of France also stipulates the requi-
rement of honesty during the conclusion of the
contract (Walzer et al., 2004); however, in prac-
tice this requirement is seldom breached sin-
ce the participation of the notary during the
conclusion of the contract is mandatory. In the
USA, a marriage agreement will not be man-
datory to a spouse who has been misguided by
the information about assets possessed by the
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other spouse (Clark, 1988). This duty of a spou-
se to acquaint the other spouse with his or her
material state is more drastic than in case of
ordinary civil contracts. Meanwhile, the Civil
Code of France does not stipulate the requi-
rement to reveal the material state of one spou-
se to the other. The USA courts may declare a
marriage contract null and void if it has been
signed before the commencement of the mar-
riage. The parties of the contract must have
time enough for the conclusion and revision
of the contract, and also they must receive so-
me legal assistance from the lawyer. Each par-
ty of the contract must have its own lawyer in
order to get some independent assistance. Alt-
hough it is not strictly required by the law to
have a separate lawyer by both spouses, with
reference to the court practice it is not just ad-
visable (Smith, 2005) but also may become the
cause for the nullity of the contract. That’s pre-
cisely the way to avoid probable dishonesty du-
ring the conclusion of the contract and to inc-
rease the probability of meeting the require-
ment of disclosure of the material state of spou-
ses. This problem is not so relevant in France
because, as it was mentioned before, a marria-
ge contract will be null and void if a notary
public, who performs consultative, explanato-
ry and testing functions, does not certify it. In
the USA, the Act on Uniform Premarital Ag-
reement specifies the content of the contract.
Two groups of questions, which spouses are al-
lowed to dispute about in the agreement, may
be distinguished: Some states provide against
the inclusion of issues related to the mainte-
nance rights into the content of a marriage con-
tract (USA case: In re Marriage...1979). Ho-
wever, a tendency in the court practice to al-
low the estimation of these questions in a mar-
riage contract has been noted (USA case: Os-
bomne...1981). Meanwhile, in France the main-
tenance issues cannot be disputed in the mar-
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riage contracts. As mentioned before, in the
USA spouses may agree upon individual rights
and duties if it is in compliance with public or-
der or penal laws. The right of spouses to ma-
ke an agreement regarding individual rights
and duties will not be considered as uncondi-
tional in other cases either, i.c. spouses can-
not use a marriage contract to make a negati-
ve impact on the interests of their under-age
children. The spouses may deal with specific
issues related to the care, maintenance, edu-
cation of minors, etc.; however, the court is not
obliged to refer to such agreement because, if
the court finds the conditions of the marriage
contract inconsistent with the interests of the
minor, it may change these conditions into ot-
her conditions that will be most favourable to
a child (Atkinson, 2003).

It should be noted that the Civil Code of
France does not stipulate the possibility for the
spouses to have a discussion on individual
rights and duties in the marriage contract. The
freedom of concluding this contract is strictly
limited by the choice of the legal regime of pro-
perty.

From this point of view, the USA marriage
contracts are much more flexible, because the
amendments to the contract may be inflicted
any time if specific circumstances change du-
ring the marriage, applying the same procee-
dings as the conclusion of the contract. In Fran-
ce, the contract may be amended only two years
after its conclusion and with the court’s per-
mission.

In their marriage contract, the spouses may
stipulate their rights and duties related to the
management of property, mutual maintenan-
ce, participation in the provision for family ne-
eds and expenses as well as the procedure for
partitioning property on divorce and other
matters related to the spouses’ mutual relations
in property; however, it is forbidden to regula-



te personal non-pecuniary relations in the mar-
riage contract. Therefore, it may seem outright
that the marriage contract is a contract of non-
personal character since it regulates only the
property rights and duties of spouses. How-
ever, it is impossible to make such a shaitfor-
ward conclusion. Family relations are both per-
sonal and pecuniary. It is noticeable that per-
sonal relations prevail within the family; me-
anwhile the property relations are less impor-
tant. Family relations are created by the for-
mation of the marriage. Consequently, all fa-
mily relations emerge from one specific legal
fact called marriage. Spouses acquire a new
legal status as well as property and personal
non-property rights. Not only personal non-
pecuniary relations but also property relations
emerge from the marriage. The marriage gives
birth to both property interrelations between
spouses and pecuniary relations between pa-
rents and their minors. Therefore, both perso-
nal and property relations of the family concern
not only third parties but also spouses and their
minors. Property relations in the family law ari-
se from personal marital relations; moreover,
pecuniary and personal relations are intertwi-
ned. A marriage contract discusses some parti-
cular property rights which are acquired or will
be devolved in the future on the basis of the
marriage. Property relations discussed in the
marriage contract may not be considered as pu-
rely property relations; however, they are groun-
ded on the mutual trust, respect and loyalty.

In deciding whether a marriage contract
may be attributed to the contracts of personal
character, some specific indications of a mar-
riage contract are especially relevant. These
indications include a strictly defined circle of
persons allowed to conclude a contract, tigh-
tened requirements for the form and content
of a contract and particular principles identi-
fied for the nullity of marriage contracts.

As mentioned before, in their marriage con-
tract the spouses may stipulate their rights and
duties related to participation in the provision
for family needs. Although this participation in
the provision for family needs is attributed to
property relation, it will also cover the satisfac-
tion of spiritual, cultural, intellectual, etc. fami-
ly needs; for example, expenses on tickets to chil-
dren plays should be treated as the form of im-
plementation of the parental duty to take care
of children’s education and upbringing.

The Civil Code of the Republic of Lithua-
nia designates the duties of spouses to support
each other both materially and morally as well
as to contribute to the satisfaction of joint fa-
mily needs and individual demands of each
spouse. The issues of mutual maintenance of
spouses should be also related to the above-
mentioned non-pecuniary duty of spouses. It
should be also noted that the rights and duties
of the spouses provided for in their marriage
contract may be related to particular circums-
tances or the fulfilment or omission of a cer-
tain condition stipulated in the marriage con-
tract. The spouses may relate the emergence
or termination of their rights and duties with a
specific circumstance, the emergence of which
is doubtful (for example, adultery and child
birth) (Adomavicius, 2002). Thus, although the
marriage contract cannot regulate personal
rights and duties, the spouses may relate the
emergence or termination of property rights
and duties with the circumstances of a perso-
nal character.

With regard to what has been stated abo-
ve, it is possible to consider the marriage con-
tract as attributable to the category of perso-
nal contracts. The marriage contract will ter-
minate on the divorce or separation of spou-
ses; however, some duties may be stipulated
in the contract, which will remain in force on
divorce or separation; for example, it may be
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designated that a motor vehicle, which has be-
en considered as a joint community property,
will become an individual property of one of
the spouses on termination of the marriage. Ho-
wever, it should be noted that the validity date
of a marriage contract would not necessarily de-
pend on the termination of the contract; for ins-
tance, the validity of the marriage contract may
end on the date indicated in the contract. Also,
the marriage contract may be dissolved by the
death of one of the spouses. The termination of
marriage contract must be also registered in the
register of a marriage contracts. With the emer-
gence of disputes regarding amendment or ter-
mination of the marriage contract, one of the
spouses may address the court with the request
regarding the amendment or termination of the
marriage contract. Then the marriage contract
may be amended or terminated by the decision
of the court on the grounds provided for in Bo-
ok Six of the Civil Code on the amendment or
termination of a marriage contract. The amend-
ment or termination of the marriage contract
will come into force:

1) onthe mutual agreement of spouses cer-
tified by a notary public, if no otherwise
is stipulated in the marriage contract;

2) on the coming into effect of the judge-
ment of the court regarding the amend-
ment or termination of the marriage
contract.

A marriage contract will be considered as
null and void if the conditions stipulated in the
marriage contract contradict the mandatory le-
gislative rules. In this case the marriage contract
will be void, i.e. it will not inflict any legal conse-
quences from the moment of its conclusion.

Conclusions

1. The spouses must exercise all require-
ments related to the mortgage of the as-
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sets, tax payment and other joint pro-
perty because both spouses share the
liabilities.

. The legal regime of family assets will

emerge only after the commencement
of the marriage and will be applied to
the property relation of spouses until
the termination or nullification of the
marriage or separation of the spouses.

. The statutory legal regime of family as-

sets will be applied if no marriage con-
tract is concluded. Moreover, this type
of legal regime will be applied to the
property acquired by the spouses prior
to the Civil Code coming in force.

. The new Civil Code of the Republic of

Lithuania has brought a number of
amendments into the regulation of fa-
mily legal relations. One of them is re-
lated to the right of spouses to change
the statutory legal regime applied to
their property with a marriage contract.
In their marriage contract the spouses
may stipulate the legal status of their

property.

. Marriage contract is a civil legal tran-

saction; however, it is characterised by
some specific features; for example, the
object of the contract is the property re-
lations between spouses based on mu-
tual trust, loyalty and respect; the con-
tract may be concluded both before and
after the registration of the marriage;
the circle of persons allowed to conclu-
de a contract is strictly defined; the re-
quirements for the form and content of
the contract have been tightened and
specific grounds for the nullity of mar-
riage contracts have been stipulated.

. The practice of foreign countries con-

firms a specific character of marriage
contract. With respect to the specific



features of marriage contract it should
not be identified with other commercial
transactions.

7. The general principles of contracts are
applied to marriage contract as a civil
legal transaction including the princip-
le of freedom. However, the applica-
tion of this principle is limited due to
the specific non-commercial character
of the marriage contract and its poten-
tial impact on the mutual relations of
spouses.

8. Although the marriage contract allows
regulating only property relations, such
relations are not purely property rela-
tions but are also related to the perso-
nalities of spouses. Marital relations
(both property and non-property) emer-
ge from a specific legal fact called mar-
riage. A man and a woman who have
commenced a marriage acquire a new
legal status and property as well as per-

REFERENCES

1. Act of the Czech Republic (1996) No 40/1964.
Civil Code, § 142. Czech Republic Parliament.

2. Adomaviéius, V. (2002). Marriage Contract - Vil-
nius: Justitia, p. 125-127.

3. Anatolskaya, B. M. (2000). Family Law. Moskva:
Jurist, p. 86-88.

4. Atkinson, J. Guide to Family Law http://
www.abanet.org/publiced/practical/books/family/chap-
ter_2.pdf (last visited 25 10 2005).

5. Babachinaité, G. (1994). The family position to-
day (criminal outlook) // Lithuanian Family. Conferen-
ce proceedings, Vilnius: Institute of Philosophy and
Sociology. P. 62-65.

6. Carper, D. L. et. al., (1999). Understanding the
Law - Cincinnati, Ohio: West Legal Studies in Busi-
ness. P. 186-191.

7. Collins, R. & Coltrane, S. (1991). Sociology of
Marriage and Family: Gender, Love And Property.
31 ed,, Nelson-Hall. P. 22-23.

sonal non-property rights. In the mar-
riage contract, an agreement regarding
property rights acquired on the basis of
the marriage or to be acquired in the fu-
ture is made. The marriage contract may
be considered as a particular agreement
supplementing the matrimony contract,
which may also be grounded on respect,
loyalty and trust. Although the partici-
pation in the provision for family needs
is attributed to property relations, it will
also cover the satisfaction of spiritual,
cultural, intellectual, etc. family needs.
The personal character of the marriage
contract is also supported by the duty of
mutual maintenance of the spouses.

9. Since the property relations of spouses
regulated by the marriage contract ha-
ve direct links with their personal non-
property relations, it may be concluded
that the marriage contract should be at-
tributed to personal contracts.

8. Cruz, D. B,, (2001) The first amendment and mar-
riage as an expressive resource. Cal. L. Rev. P. 246-249.

9. Ermisch, J. F. (2003). An Economic Analysis of
the Family. Princeton University Press. . 224.

10. French Civil Code, Art. 1394; http:/www.lexin-
ter.net/ENGLISH/civil_code.htm (last visited 25 11 2006).

11. Homer H. Clark, JR. (1996). The Law of Do-
mestic Relations in the United States. West Publishing
Co. P. 216-222.

12. Lietuvos Respublikos civilinis kodeksas, Vals-
tybés Zinios, 2000, Nr. 74-2262.

13. Lietuvos Respublikos Konstitucija (2004) - Vil-
nius: D. Matiuko individuali jmoné. 136 p.

14. Marriage act// (234/1929; amendments up to
1226/2001. Ministry of Justice, Finland. Section 34.

15. Mullin, W. M. Prenuptial and Postmarital Agre-
ements in Minnesota; <http://library.lp.findlaw.com/
familylaw_2_38_1.html (last visited 10 02 2006).

67



16. Murray, D. (1995). Marriage and Economic Li-
berty, Religion and Liberty. Volume 5, issue 6. P. 5-9.

17. Perkumlene, D., Braziené, R., Atkociiiniené, V.
(2003). Seimos santykiy, mglamenlawmo raida. Lietu-
vos kaime, Vagos. LZUU mokslo darbai, 2003,
Nr. 63(16), Kaunas, Akademija. P. 67-72.

18. Perkumiené, D., (2006). Church marriage and
civil marriage compatibility and recognition problems
in the law of the Lithuanian Republic /| Anuario de la
facultad de derecho. 2006. No. 24. Universidad de
Ekstremadura, Caceres (Espafia). P. 273-286.

19. Spouses property regulation in Poland; www.we-
sele.pl.com//intercyza (last visited 2006 03 25).

20. SMITH, S. M. Prenuptial Agreements in Con-
necticut;  <http://www.smith-lawfirm.com/div_pre-
nups.htm (last visited 02 03 2006).

21. Uniform Premarital Agreement Act (1987),
9B Uniform Laws Annotated. St. Paul, Minn.:
West.

22, USA case: Matisoff v. Dobi, 90 NY2d 127, 1997.
P. 156-167.

23. USA case: In re Marriage of Winegard, 278
N. W. 2d 505. Iowa, 1979. P. 315-325.

24. USA case: Osborne v. Osborne, 428 N. E. 2 810.
Mass. 1981. P. 283-292.

25. Walzer, P. M. et. al., French Knots: “Contrat
de Mariage” in California; <http://www.divorce-
net.com/ ca/ca%?2Dart41.html (last visited 25 01
2006).

26. Ziiikas,V. (1995), Lietuvos Seima: tradicijos ir
ateitis. Sociologija. Bal. 22, p. 18-20.

EKONOMINIS POZITRIS | SEIMA: SUTUOKTINIY TURTINIY SANTYKIU REGULIAVIMAS

Dalia Perkumiené, Vida Ciulevi¢iené
Santrauka

Santuoka apibréZiama ir kaip ekonominé institucija,
kuriai priskiriami svarbiis finansiniai privalumai, nes
ji suteikia jvairia ekonoming, socna.lme nauda. Tai ap-
ima lengvatas, su mokesciais, paveldéjimu
vaiko ir sutuoktinio i§laikymu, socialine apsauga, imig-
racija. Net naujausiais laikais, kai asmuo tapo labiau
nepriklausomas, $eima vaidina didZiulj vaidmenj. Tie-
sa, dél socialinés, ekonominés ir kitokios individua-
lios nepriklausomybés, ypa& ekonomiskai stipriau i3-
sivysciusiuose kradtuose, 3eimos institucija silpnéja.
Darbe nagrinéjama problema yra aktuali tiek te-
oriniu, tiek praktiniu poZitriu. Ekonominis poZiiris
Seima atskleidziamas analizuojant sutuoktiniy teisi-
nius turtinius santykius, jy reguliavimo esme bei svar-
ba, analizuojant jstatymus, jvairia moksling teising li-
teratiirg 3ia tema, taip pat teismy praktika.
Santuoka - svarbus institutas, kurj reguliuoja jsta-
tymai. Jis gyvuoja daug amZiy ir visose visuomenése.
Tai svarbi Zmogaus teisé. Tadiau tiek socialiné, tick
teisiné santuokos prasmé yra nevienoda skirtingose
valstybése ir bégant laikui keiéiasi. Ta kaita priklauso
nuo socialinés, kultiirinés, ekonominés raidos,
lemian¢ios vertybiy bei pasauléZiiiros keitimasi. Taip
pasikeité ir pozitiris | moterj, j skirtingy rasiy asmeny
santuokas. Zmonos Vakary 3aliy istatymuose dabar
laikomos lygiaveréiais, o ne pavaldZiais partneriais,
skirtingy rasiy asmeny santuoka iteisinta jstatymy ir
placiai paplitusi visuomenéje. Santuoka yra viena i§
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esminiy asmens teisiy, tai ja turi buti leista pasinau-
doti visiems.

Lietuvos Respublikos Konstitucijos 38 straipsnio
pirmoje ir antroje dalyse teigiama, kad ,Seima yra
visuomenés ir valstybés pagrindas. Valstybé saugo ir
globoja 3eima, motinystg, tévyste ir vaikyste®. Sie-
kiant, kad $eima tapty realiu visuomenés ir valstybés
pagrindu, biitina kuo geresné 3eimos kokybé ir kuo
didesné Seimos socializacija visuomenéje. Seimos so-
cializacija visuomenéje apsunkina didelis Seimy mo-
bilumas, t. y. didelis jy irimo ir naujy kitrimo inten-
syvumas, nes kas tredia Seima Lictuvoje skiriasi. Esant
tokiai situacijai ypatinga reikSme jgyja valstybés re-
guliuojami teisiniai santykiai Seimoje. Viena i§ svar-
biausiy krypéiy Seimos socializacijai yra turtiniy san-
tykiy Seimoje ir visuomenéje tobulinimas, ypa¢ ali-
menty mokéjimo srityje, nes po skyryby daZniausiai
motinai tenka visa vaiky aukléjimo nasta, aukojant
vaikams savo gyvenima ir savo asmeninius interesus
bei i§ dalies savo turtinius iSteklius.

Seimos turto teisinis rezimas atsiranda tik suda-
rius santuokg ir turtiniams sutuoktiniy tarpusavio san-
tykiams galioja, kol 3i baigiasi, pripaZjstama negalio-
jandia arba patvirtinama separacija. [statymy numaty-
tas sutuoktiniy turto teisinis rezimas taikomas, jei su-
tuoktiniai néra sudare vedyby sutarties. Be to, toks
reZimas taikomas jy jgytam turtui pries jsigaliojant CK.



Lietuvos Respublikos civiliniame kodekse skiria-
mos dvi sutuoktiniy turto teisinio rezimo risys: jstaty-
minis ir sutartinis. Bendras principas nustatytas 3.81
straipsnyje: sutuoktiniy turtui taikomas jstatyminis tur-
to teisinis reZimas, jeigu sutuoktiniai néra sudare ve-
dyby sutarties.Todél pagrindinis vedyby sutarties ele-
mentas yra turto teisinio rezimo pasirinkimas. Sei-
mos teisés“ 3.104 straipsnyje numatyta, kad sutuok-
tiniai turi teis¢ pakeisti jstatymo nustatyta rezima ir
pasirinkti vieng i§ trijy rasiy: 1) turtas, jgytas tiek iki
santuokos, tiek gyvenant susituokus, yra kiekvieno
sutuoktinio asmeniné nuosavybé; 2) turtas, kiekvieno
sutuoktinio jgytas iki santuokos ir esantis jy asmeni-
né nuosavybé, po santuokos jregistravimo tampa jy
bendraja jungtine nuosavybe; 3) turtas, jgytas susi-
tuokus, yra bendroji daliné sutuoktiniy nuosavybé.
Sioje nuostatoje turtas yra suprantamas kaip atskiri

daiktai arba jy visuma. Sutuoktiniy turtas susideda i3
turto, jgyto santuokos metu, ir kiekvieno sutuoktinio
turto, jgyto iki santuokos sudarymo.

Seimos santykiai yra tick asmeniniai, tick turti-
niai. Visi $eimos santykiai atsiranda i§ specifinio ju-
ridinio fakto - santuokos. Sutuoktiniai jgyja nauja
teisinj statusa ir turtines bei asmenines neturtines tei-
ses. I§ santuokos atsiranda ne tik asmeniniai neturti-
niai santykiai, bet ir turtiniai. I§ santuokos kyla tiek
sutuoktiniy tarpusavio turtiniai santykiai, tiek tévy ir
nepilnameciy vaiky turtiniai santykiai. Taigi Seimos
santykiai, tiek asmeniniai neturtiniai, tiek turtiniai,
lie¢ia ne pasalinius asmenis, o biitent sutuoktinius ir
jy nepilnamecius vaikus. Vadinasi, turtiniai santykiai
Seimos teiséje kyla i§ santuokiniy asmeniniy santy-
kiy, be to, tiek turtiniai, tick asmeniniai santykiai yra
tiesiogiai susijg.

AN ECONOMIC APPROACH TO FAMILY INSTITUTION:
REGULATION OF SPOUSES’ PROPERTY RELATIONS IN THE REPUBLIC OF LITHUANIA

Dalia Perkumiené, Vida Ciulevidiené

Summary

Family is defined as an economic institution giving
the advantage of financial, economic and social
benefit, for example, perks of tax concessions, child’s
or spouse’s maintenance, social security and
immigration. The family is the main social and
economic unit which guarantees production
increment, thus economic and social growth of the
community is based on family needs. Moreover, family
is the driving force of the economic and social
progress. The modern family is not just a sexual
arrangement. At present, time the most obvious thing
about it is its economic activities. The family is a
kind of business, engaged in the enterprise of running
a household. The economic trade is almost entirely
between the individual husband and wife, not between
their families. But the trade remains important. Some
theorists have argued that the basis of gender
inequality in our society is economic inequality: men
have higher incomes, while women have to
compensate by providing the menial household labor.

The paper analyses the problem which is relevant
both theoretically and practically, since it tries to
disclose family as an economic institution as it is
credited with important financial advantages, and it
provides different economical and social benefits, such
as tax exemptions, inheritance, child and spouse
maintenance, social security and immigration. This
position is revealed analysing the regulation of legal

property relations between spouses by laws, various
scientific and legal literary works related to this topic
as well as court practice.

Marriage is an important institution regulated by
laws. It has existed for a number of ages in all societies.
It is a significant human right. However, both social
and legal values of marriage differ in various countries
and alter in the course of time. The alteration depends
on the social, cultural and economic development,
which also conditions the change in values and
worldviews. As a result, the approach to women and
interracial marriages has changed. According to the
laws of Western countries, wives are considered as
equal and not dependent partners; meanwhile,
interracial marriages have been legalised by law and
are very popular among society members. Since the
marriage is one of the essential human rights, everyone
must be allowed to exercise it.

Paragraphs 1-2 of Article 38 of the Constitution
of the Republic of Lithuania declare that “The family
shall be the basis of society and the State. The State
shall protect and take care of family, motherhood,
fatherhood, and childhood”. The highest possible
quality and socialisation of the family are required to
make it the real basis of society and the State. Family
socialisation within society is aggravated by a huge
family mobility, i.e. the high intensity of break-ups
and formation of new families, because every third
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family in Lithuania divorces. In this situation, the
State regulating legal family relationships gains a very
important significance. One of the main family
socialization directions is the development
(amendment) of property relations, especially in the
field of alimony as after divorce mothers are
responsible for their children.

The general principle indicated in Article 3.81
provides that the property of spouses will be subject
to the statutory legal property regime, if the spouses
have not concluded a marriage contract. Therefore,
the main element of the marriage contract is selection
of legal property regime. Article 3.104 of Family Law
provides that the spouses have the right to change the
statutory regime and to choose one of its three types:

1) property acquired both before and during the
marriage will be the individual property of each
spouse;

2) individual property acquired by a spouse before
the marriage will become joint community property
after the registration of the marriage;

Iteikta 2006 m. spalio mén.
Priimta spausdinti 2006 m. lapkricio meén.
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3) property acquired during the marriage will be
partial community property. Property in this
paragraph is considered as the entire property or only
its certain part or specified chattels. The property of
spouses consists of property acquired during the
marriage and the individual property of each spouse
acquired before marriage.

The marriage creates two kinds, statutory and
contractual (a marriage contract), of the legal regime
of property of spouses. The statutory legal regime of
property will be applied when the spouses have not
concluded a marriage contract. It means that the
assets acquired by spouses after the commencement
of marriage will become their joint community
property. The new Civil Code has a separate chapter
where all issues related to the partition of such assets
are regulated and the guarantees of creditor rights of
spouses are designated. If spouses want to avoid the
legal regime of joint community property, they must
conclude a marriage contract.

Keywords: marriage, spouses, property relations,
legal regime of spouses’ property.



