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Abstract. The incarceration rate of a country is indicative of the nature of its penal policy
and the degree of repression it entails. Even in European countries, there is considerable
variation. Furthermore, there are disparate trends in its evolution, which elicit disparate
responses from different countries. In some countries, low prison populations are
regarded as a significant indicator of a moderate and rational penal policy. As they
begin to rise, efforts are made to identify strategies for reducing them. Conversely, in
other countries, they are accorded less attention until overcrowding becomes a problem.
Criminological research indicates that imprisonment is an ineffective and detrimental
practice and should only be employed as a last resort with the objective of facilitating
resocialisation. The number of individuals incarcerated on an annual basis in a specific
country is primarily contingent upon political decisions. A comparison of prison
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populations and penal policy measures in different countries provides a more nuanced
understanding of the effectiveness of the measures taken and allows for a more informed
assessment of the need for, and potential for, reform in one’s own country in the context
of another. This paper analyses punishment practices and trends in prison populations
in Germany and Lithuania in comparison to other European countries. Despite political
change and various social and economic developments, Germany has been characterised
by a stable and declining prison population in recent years. This example is pertinent to
countries that have invested significant resources into reducing their prison populations,
such as Lithuania and other Baltic countries, and has achieved notable success. It is also
relevant to countries where the prison population has shown a marked increase in recent
years. The paper aims to explain the reasons for declining prison populations in Germany
and Lithuania and to identify effective strategies and measures that can be implemented
to ensure a consistent and sustained reduction in the prison population.

Keywords: prison population rates, sentencing and imprisonment, crime policy, crimi-
nal justice, Germany, Lithuania, Europe

Bausmiy taikymo praktika ir kaliniy populiacijos rodikliai
Vokietijoje ir Lietuvoje Europos lyginamojoje perspektyvoje
Santrauka. Kaliniy populiacijos lygis rodo $alies baudziamosios politikos pobudj ir re-
presyvumo laipsnj. Visgi net Europos $alyse $is rodiklis labai skiriasi. Skirtingos ir jo rai-
dos tendencijos, j kurias $alys vélgi reaguoja labai skirtingai. Vienose $alyse mazas kaliniy
skaicius laikomas svarbiu nuosaikios ir racionalios baudziamosios politikos rodikliu. Kai
jis pradeda didéti, stengiamasi rasti budy jj sumazinti. Kitose Salyse kaliniy skaiciaus di-
déjimui skiriama maziau démesio, kol kal¢jimy perpildymas netampa problema. Krimi-
nologiniai tyrimai rodo, kad jkalinimas yra neveiksminga ir Zalinga praktika, kuri turéty
bati taikoma tik krastutiniu atveju, siekiant jkalintyjy resocializacijos. Konkrecioje Saly-
je jkalinamy asmeny skai¢ius pirmiausia priklauso nuo politiniy sprendimy. Palyginus
jvairiy $aliy kaliniy skaic¢iy ir baudziamosios politikos priemones, galima geriau suprasti
taikomy priemoniy veiksminguma ir geriau jvertinti reformy poreikj ir galimybes savo
Salyje, atsizvelgiant j kitos $alies patirti. Siame straipsnyje analizuojama bausmiy taikymo
praktika ir kaliniy skaic¢iaus tendencijos Vokietijoje ir Lietuvoje, jos lyginamos su kitomis
Europos $alimis. Nepaisant politiniy, socialiniy bei ekonominiy poky¢iy, pastaraisiais
metais Vokietijoje kaliniy skai¢ius yra stabilus ir mazéja. Sis pavyzdys yra aktualus $a-
lims, kurios jgyvendino ir toliau ketina jgyvendinti jvairias kaliniy skai¢iaus mazinimo
priemones, pavyzdziui, Lietuva ir kitos Baltijos $alys pasieké gery rezultaty. Jis taip pat
aktualus $alims, kuriose pastaraisiais metais kaliniy skai¢ius Zymiai padidéjo. Straipsnio
tikslas — paaiskinti kaliniy skai¢iaus mazéjima Vokietijoje ir Lietuvoje lemiancius veiks-
nius ir nustatyti veiksmingas strategijas bei priemones, kurias galima jgyvendinti, sie-
kiant uztikrinti nuosekly ir tvary kaliniy skai¢iaus mazéjima ilgalaikéje perspektyvoje.
Pagrindiniai ZodZiai: kaliniy populiacijos lygis, bausmiy taikymas ir jkalinimas, bau-
dziamoji politika, baudziamoji justicija, Vokietija, Lietuva, Europa.
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Introduction

The comparative analysis of the development of prison population rates and
overcrowding has a long tradition in Europe. It started with the data collection
by the Council of Europe in the early 1980s, first editing the ‘Prison Information
Bulletin, later by transforming it to the SPACE, annual statistics under the guid-
ance of Marcelo Aebi (see recently Aebi, Cocco, Molnar, 2023). Another source
of evidence are the data collections of the Institute for Crime & Justice Policy
Research of Birkbeck University of London under the Heading of “World Prison
Brief’!. The following analysis is based on these databases as well as on the Eu-
ropean Sourcebook of Crime and Criminal Justice Statistics (Aebi et al., 2021).

On the basis of the descriptive data, we try to find explanations for the
German and Lithuanian development of prison population rates in a Euro-
pean comparative perspective. We try to link the German and the Lithuanian
prison population data with the development of criminal justice policy, sen-
tencing practices and the underlying development of crime rates. We do not
go into a detailed analysis of the sociological and political-science approaches?

Available at https://www.prisonstudies.org/world-prison-brief-data.

Theories for the explanation of the rise and fall of prison population rates in Europe have
extensively been described by Diinkel 2017, referring to the model of Lappi-Seppild
2007; 2010; 2011 (see also Lappi-Seppéld 2020). According to Lappi-Seppild long-term
developments of prison population rates can be explained by political science indicators such
as the neo-liberal model (with high level prison population rates) vs. conservative corporatist
systems (moderate rates) vs the social democratic welfare approach (solidarity with minorities
etc., associated with low-level prison population rates). Socio-economic factors (e. g. a high
Gini-index characterising societies with a large discrepancy between rich and poor social
classes are associated with high prison populations. Welfare, legitimacy of and trust in judicial
institutions and confidence in the political system are of importance in this respect as well.
In addition, the political culture based on either consensus or conflict orientation seems to
determine crime policy. In a democratic system with coalition-based governments, policy will
never sharply shift from one to the other extreme as it could be the case in jurisdictions such
as in England. Germany as well as the Scandinavian countries have always been governed by
coalitions, which resulted in a rather stable and moderated crime policy. The Scandinavian
“exceptionalism” with uniform low level prison population rates may be explained by these
factors. These basic findings of the last 20 years penological debates are confronted with new
developments in Eastern European countries with strongly declining prison population rates,
which primarily can be explained by shifts in crime policy in the context of changes in crime
rates and sentencing practices. These changes are in the focus on the present chapter.
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on punitiveness and ‘penality’, as the German and Lithuanian development in
particular may be understood quite well by studying crime policy and penal
theory/human rights factors which have influenced the developments of the
last 60 years in Germany® and last 35 years in Lithuania®. Both countries could
be taken as examples for explaining effective strategies to reduce prison popu-
lation rates across Europe.

Prison population rates and trends

Germany - like some other European countries, including Lithuania - has
experienced a major decline of the prison population rate (-32% since 2003.
In Lithuania the decrease of -59% since 1999 is even more impressive, see Fig-
ures 1 and 5 below). Overcrowding therefore is not a problem. The occupancy
rate in Germany 2023 was 77.6%, the situation is therefore quite relaxed as
regards prison overcrowding. The occupancy rate in Lithuanian prisons were
even lower (68.4%), unfortunately, this has not improved the conditions of
detention very much (CPT 2023; 2024)°.

See for the development of German crime policy and its impact on prison population rates
Heinz, 2017; 2023; Diinkel, 2019; Spief3, 2020.

See for the development of the Lithuanian crime policy and its impact on prison population
rates Sakalauskas, 2014; 2019a; 2019b; 2021; 2025.

> The CPT report of 2023 with regards to the visit in 2021 was “highly concerned to note that no
significant progress has been made in reducing the scale of inter-prisoner violence, which has
been repeatedly criticised by the CPT during its previous visits. During the 2021 visit, the CPT
delegation once again received many credible allegations of inter-prisoner violence, includ-
ing beatings and violence of a sexual nature, as well as extortion, psychological pressure, and
coercion to commit new crimes. The roots of inter-prisoner violence appear to have remained
the same, namely - the informal prisoner hierarchy (the “caste” system), the omnipresence of
illegal drugs, and a lack of adequate custodial staff presence in prisoner accommodation areas
(coupled with an infrastructure composed mainly of large-capacity dormitories)”, see CPT
2023 and the summary statement on https://www.coe.int/en/web/cpt/-/council-of-europe-
anti-torture-committee-cpt-publishes-report-on-its-2021-visit-to-lithuania. The CPT report
of 2024 concerning its visit from the same year was more optimistic as the Lithuanian govern-
ment in the meantime had started activities to improve rehabilitative measures and measures
preventing inter-personal violence between prisoners and still-treatment of prisoners by staff
members. Nevertheless, allegations of ill-treatment by staff members against prisoners were
issued and the violent subculture of prisoners still seems to be active. The CPT therefore
“once again” called “upon the Lithuanian authorities to take effective action, via prison man-
agement, to ensure that custodial staff receive the clear message that excessive use of force,
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The long-term development of the prison population rate since the 1960s
in Germany was influenced by a strong orientation to using imprisonment as a
last resort and to the principle of ‘resocialisation, which is enshrined in the ju-
risprudence of the Federal Constitutional Court (Bundesverfassungsgericht)®.
Penal law reforms during the 1960s and 1970s to replace short-term impris-
onment (up to 6 months) by fines (1969), and to expand suspended sentenc-
es (probation) (1969 and 1986) and youth justice reforms (1953 and 1990)
were of major importance for a long-term decline of the prison population.
Youth justice reforms expanded the application of the Youth Justice Act to
10-20-years-old young adults in 1953 already. The court practice widened the
application considerably, in 1990 a major law reform expanded diversion and
introduced a variety of alternative ‘educational’ sanctions. Later reforms in the
2000s counteracted the liberal approach only in some more or less marginal
details, the educational and minimum intervention approach (and declining
youth crime rates) contributed to a decrease of the youth prison population
rate from 2001-2022 by 55% (Diinkel, Geng, Harrendorf, 2023; Heinz, 2023a).

The adult criminal justice law reform of 1969 contributed to a decline of
short-term imprisonment (up to 6 months), which was replaced by fines. This
trend was counteracted by the increase of crime rates in the 1970s, followed
by a decisive crime policy to expand alternatives (suspended sentences and
new community sanctions in youth justice, extending alternatives to pre-trial
detention). The development culminated in the new Youth Justice Act (YJA)

verbal abuse, and threats, as well as other forms of disrespectful or provocative behaviour
vis-a-vis prisoners, are not acceptable and will be dealt with commensurate to the gravity of
the crime. Furthermore, prison staff be clearly and regularly instructed that any staff tolerat-
ing, relying on, encouraging, or colluding in punitive action taken against prisoners by other
prisoners will be the subject of criminal or disciplinary proceedings. Prison management
should demonstrate increased vigilance by ensuring a regular presence of prison managers in
detention areas, their direct contact with prisoners, effective investigation of complaints made
by prisoners, and improved prison staff training” (CPT, 2024: 8). One major problem of the
Lithuanian prison service is the unattractiveness of the profession of prison officers, and the
CTP therefore welcomed the initiative of the prison administration to improve the wages of
prison officers as well as their training.

The Federal Constitutional Court developed the fundamental right of ‘resocialisation’ from
the principles of preserving the human dignity of the offender, Art. 1 Tin connection with Art.
2 I Basic Law (Grundgesetz) and from the principle of the Social Welfare State, enshrined in
Art. 20 Basic Law, see BVerfGE 35, 202; 45, 187; 64, 261; BVerfG, decision of 31 May 2006 - 2
BvR 1673/04 - 2 BvR 2402/04 (= BVerfGE 119, 69).
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in 1990. This year was also the year of the reunification of Germany resulting
in many problems of East Germany in transition and an increasing rate of vio-
lence (not only, but particularly in East Germany). The harsh criticism against
discriminatory use of pre-trial detention in the early 1990s, a large societal
interest in violent crime prevention and the decrease of violent crimes since
about 1995, and especially since the early 2000s, contributed to the overall
decline of the total prison population by 32% and of the pre-trial detainees’
population rate by 47% (see Figure 1).

Development of prison population rates in Germany, 1962 - 2022
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FIGURE 1. Development of prison population rates in Germany 1962-2022

The general trend of declining prison population rates can be differentiated
according to the individual Federal States. Hamburg and Berlin with a strongly
urban population and higher crime rates used to have over-average prison popu-
lation rates, but since 2003 and 2009 they have shown a remarkable decline, re-
sulting in prison population rates close to the German average. Schleswig-Hol-
stein — apart from its moderate crime rates — always followed a declared crime
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policy to avoid imprisonment, resulting in a prison population rate of less than
40 per 100,000 inhabitants, i. e. 45% below the German average (see Figure 2).

Prison population rates in the German federal states, 1992 - 2022*
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FIGURE 2. Prison population rates in the German federal states, 1992-2022

Prison population rates in 2023/24 differed in the range from 36 in Iceland,
52 in Finland, 54 in Norway up to 300 in Russia, 345 in Belarus (data available
only up to 2018) and 418 in Turkey (Figure 3). Many scholars have attempted
to explain these huge differences. In general, one can summarise the evidence
that crime developments in most cases are not the main factor (Aebi, Linde, Del-
grande, 2015)” but rather political and socio-economic indicators as well as social
and penal policy factors (Diinkel, 2017; Lappi-Seppéld, 2020; Brandariz, 2021).

Resisting punitiveness can also be linked to a strong orientation to pre-
serve the human rights of prisoners (see the example of Germany) and a policy

Outstanding examples are the USA with the growth of incarceration rates (‘mass incarceration’)
since the 1990s, which did not correspond to decreasing crime rates in the same time (Travis,
Western, Redburn, 2015; similar observations can be made with regard to England and Wales,
see for a summary Diinkel, 2017; Lappi-Seppald, 2020; Diinkel, Harrendorf, Geng, 2024.
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influenced by human rights standards, such as the principle to use imprison-
ment as a very last resort (Snacken, 2012; Snacken, Dumortier, 2012).

Germany (prison population rate of 67 in 2023 and 2024) has since the
2010s been among the states with a low level of prison population. Belgium’s
prison population rate of 104 in 2024 was 55% higher than the German one.
The development in these countries went in opposite directions. In the 1980s,
the Belgian rate was around 30% lower than the German one. While the Ger-
man rate declined and increased slowly later in the 1990s, the Belgian rate
experienced a steady increase, overtaking the German one in 2007, and re-
mained considerably higher in spite of a small decrease from 2012-2018. The
last 6 years are the cause of the real difference of today: Germany continued to
reduce its prison population during the Covid pandemic®, whereas in Belgium
an increase after Covid counteracted the positive development of the former
period (see Figure 4).
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FIGURE 3. Prisons population rates in Europe 2023/24 (World Prison Brief)

8 Mainly caused by not executing fine default imprisonment during the pandemic, see Table 5

below, but remaining stable after the increase of fine default imprisonment in 2022, because
of a decline of ‘normal’ prison sentences after 2021.
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The Western European trends are contradictory in their development from
1984-2024 (see Figure 4). Countries with a low level of imprisonment like the
Netherlands and Spain, saw a decrease in their prison population rates: in the
case of the Netherlands to an under-average level (64, = -50%) and a slightly
above average level in Spain (117, = -29%), while in England/Wales, from an
elevated starting point, the prison population rate continued its above average
trend to reach the highest Western European prison population rate of 146 in
2024). There seem to be no attempts to reduce the prison population; on the
contrary, the government plans a huge expansion of the prison system (Dtinkel,
Harrendorf, Geng, 2024).

Prison population rates in Western Europe, 1984 - 2024
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Source: World prison brief: http://www.prisonstudies.org/info/worldbrief/ (st access16 September 2024).

FIGURE 4. Prisons population rates in Western Europe, 1984-2024 (World Prison Brief)

It is not possible in the context of the present paper to outline the differ-
ent developments and historical phases in other Western and Eastern European
countries (see Figure 5), but the remarkable reduction in prison populations in
the Eastern European countries can be seen as a sign that the political will to
manage the size of the prison system, supported by a decline of (in particular vi-
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olent) crime rates, is successful. The strong decrease in the Baltic states since the
1990s and early 2000s (-59% in Lithuania, -57% in Latvia, and -63% in Estonia)
is an expression of a crime policy oriented to abandoning the mass incarceration
of Soviet times. Even Russia itself has changed its penitentiary policy (-59% since
1999), although the reduced prison population rates must be in part related to
the massive expansion of the military complex since the early 2010s and the war
against Ukraine (Diinkel, 2017; Diinkel, Harrendorf, Geng, 2024).

Prison population rates in Central and Eastern Europe, 1990 - 2024
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FIGURE 5. Prison population rates in Central and Eastern Europe, 1990-2024 (World
Prison Brief)

Nevertheless, it is challenging to ascertain whether the considerable decline
in the incarcerated population in countries with a Soviet legacy, whose penal
policy was typified by a pronounced degree of punitiveness (Sakalauskas, 2019a;
2019b) can be attributed primarily to a profound transformation in the underly-
ing principles. While there is no straightforward correlation between the num-
ber of prisoners and general crime rates, a reduction in the incidence of serious
crimes can contribute to a decline in the prison population (Figure 6). For exam-
ple, in Lithuania, the number of individuals suspected or accused of criminal of-
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fences decreased by 25-29% between 2012-2013 and 2023. This decline is even
more pronounced when considering serious and very serious offences, with a
reduction of 29-33% over the same period, the number of individuals suspected
or accused of perpetrating serious and very serious criminal acts decreased by
approximately 1,700, representing a 17% reduction (10,266 in the 2014-2018
period and 8,525 in the 2019-2023 period). This decline was accompanied by a
notable decrease in the number of new prison entries. The number of individu-
als sentenced to incarceration for homicide declined by 1,200, representing a
71% reduction (1,785 in the 2014-2018 period and 622 in the 2019-2023 pe-
riod). The number of homicides registered per year in Lithuania has decreased
by more than fivefold over the past 20 years (from 390 in 2005 to 73 in 2023).
This decline has been particularly pronounced among prisoners convicted for
a homicide, who constituted approximately 25% of the total prison population
during this period. Consequently, the overall reduction in the prison population
has been significantly influenced by this decrease. Furthermore, the number of
serious injuries has decreased by a factor of three over the same period, while the
number of robberies has decreased by a factor of fifteen. It appears that the re-
duction in the number of serious crimes in Lithuania has had a more significant
impact on the decline in the prison population than the implementation of new
legislative measures (with the exception of the reform of 2019 with the extension
of electronic monitoring as a back-door strategy to shorten the part to be served
in prison, see below). The temporary increase of the prison population rate be-
tween 2008 and 2011 can be attributed to the economic crisis and an increase
also of longer sentences imposed and to be served, see below).

As a result of the contradictory developments with recently increasing
prison population rates in Belgium (+18% since 2018), France (+35% since
2006), Greece, Italy (+21% since 2015), Turkey?, but also in Sweden (a tradi-
tionally low-level country within the group of Scandinavian countries, +55%
since 2017), overcrowding has become a serious problem in these countries
(see Figure 7).

The prison population rate in Turkey almost sextupled from 73 in 2000 to 418 in 2024; the
major increase took place from 2010, when the prison population rate of 180 was more than
doubled because of a punitive crime policy and toughening of the sentencing practice. On the
other hand, Turkey released about 100,000 prisoners during the Covid pandemic This was,
however, reversed by a sharp further increase of incarceration rates after the Covid crisis, see
Diinkel, Harrendorf, Geng, 2024.
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FIGURE 7. Occupancy rate in prisons in Europe 2023/2024 (World Prison Brief)

Overcrowding is defined by an occupancy rate of more than 100 prison-
ers per 100 places/beds, but in reality, an occupancy rate of more than 85%
already means a full capacity utilisation. According to the data of the Institute
of Crime & Justice Policy Research of Birkbeck University in London, in Sep-
tember 2024 15 out of 45 European countries (33.3%) had an occupancy rate
of more than 100%, and 24 countries (= 53.3%) an occupancy rate of more
than 90%!%, which implies a ‘structural’ overcrowding (see above) and regu-
larly sharing the cell with at least one or two co-inmates. The situation is most
dramatic in Austria, Ireland (109 prisoners per 100 places), England/Wales
(110), Belgium (115), Romania (120), Italy, Turkey (121), France (127), Slove-
nia (133), and Cyprus (174). Not all countries in this ‘ranking’ are high-level
incarceration countries (e.g. Slovenia, Ireland), but most of them are faced by
multiple socio-political and economic problems including migration and by
tensions between different groups of the society.

10" See https://www.prisonstudies.org/world-prison-brief-data, last access 16 September 2024.
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Therefore, one must conclude that the majority of European prison sys-
tems has to struggle against overcrowding and that the development of strate-
gies to downsize prison population rates is of major importance.

The German adult criminal justice system and
sentencing practice - diversion, fines, suspended
sentences, proportion and length of unconditional
prison sentences

The German Criminal Procedure Act (CPA) and Penal Code (PC) provide
for a rather poor system of sanctions and measures. According to § 153 ff. CPA
petty offences can be dismissed (by the prosecutor or court), reform laws in
the 1970s-1990s expanded diversion to middle range crimes, (if the ‘gravity of”
the offence or ‘guilt does not demand a formal adjudication’). In more serious
cases, the dismissal may depend on the fulfilment of obligations such as mon-
etary payments, an excuse or Victim-offender-mediation etc. This has led to an
increase of the diversion rate from 34% in 1981 to 58% in 2023 (see Figure 8).
In addition, the proportion of suspended sentences has increased (see Heinz,
2017; 2023; 2023a, see Figure 10).

Although more than half of the cases are dismissed (mostly) at the pre-trial
stage, the sentencing practice by the courts reveals a long-term decrease in
unconditional prison sentences. The structure of the adult criminal justice sys-
tem is rather simple (see Figure 9): Fines are the predominant sanction (2023:
85.8%), followed by suspended sentences (up to 2 years; 2023: 10.0%) and un-
conditional prison sentences of up to 15 years or life imprisonment (with the
possibility of conditional release after 15 years) (2023: 4.1%). In addition to the
increase of the use of fines, the proportion of suspended sentences as part of
all prison sentences of up to 2 years increased from 55% to 79% for adults (see
Figure 10) and from 55% to 74% in the youth justice system.

Community service does not exist as an independent sanction, but only as
a substitute sanction to avoid fine default imprisonment.

Electronic monitoring is not seen as an appropriate (and proportionate) al-
ternative sanction. It is restricted to a few cases of ‘dangerous’ offenders (most-
ly after release from preventive detention or psychiatric institutions or having
served their full sentence and being evaluated as still ‘dangerous’).
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TABLE 1. Length of unconditional prison sentences for convicted offenders accor-

ding to the penal law for adults in Germany, 2008 and 2023
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The absolute number of unconditional prison sentences decreased from
2008-2022 by 38.6%. Short-term sentences of up to 6 months decreased, while
middle range sentences from 2-5 years increased (see Table I), but, to a large
extent, this can be explained by a changing crime structure (fewer petty of-
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fences and more serious crimes are sent to courts) and not by a more punitive
sentencing practice (see Heinz, 2017; 2023). To some extent law reforms in-
creasing the minimum prison sentences for sexual crimes since the mid-1990s
may have had an impact.

The length of time served in prisons in a European comparison varies con-
siderably. Figure 11, based on SPACE I-data (see Aebi et al. 2024) reveals that
the average length in Germany was 4.7 months in contrast to 7.4 months in
Belgium and 31.7 months in Portugal. These data represent all entries into
prisons, also those in pre-trial detention. They can only be used indirectly as
an indicator of the length of sentences imposed by the courts, but they re-
flect the flow of entries and length of actual stay in prisons. The administrative
workload of prison staff is much influenced by the numbers of persons enter-
ing the prison system (flow of entries and releases).

Prison population rates 2023/24, entries into prison rates ("flow of entries")
and average stay in prison 2022
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FIGURE 11. Average length of imprisonment in months, SPACE I-data (see Aebi et al.
2021)
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Criminal sanctions and measures in Lithuania:
a large bouquet with a questionable purpose and
unclear effectivenes

The first national Criminal Code of the Republic of Lithuania (CC) came
into force on 1 May 2003 along with the Code of Criminal Procedure and the
Code of Execution of Penalties (CEP). The main aim of the new legislation was
to create a new penalty system with a wider range of sanctions, which allow
more flexible and proportional reactions to the different types of crimes (see
Cepas, Sakalauskas, 2010; Sakalauskas, 2014; 2019a; 2019b; 2021; 2025). In the
last 20 years the Criminal Code has been amended almost 100 times, includ-
ing also changes in the criminal sanctions system. It shows an instability of
criminal policy, mostly caused by initiatives for “better deterrent reactions” to
crimes and for reducing criminal behaviour. The last major amendment to the
General Part of the Criminal Code was adopted in April 2024 and will come
into force on 1 February 2025 (see in detail below).

According to the Criminal Code'!, a penalty shall be a ‘measure of com-
pulsion’ applied by the State, which is imposed by a court’s judgement upon
a person who has committed a crime or misdemeanour (Para 1, Article 41).
The actual redaction (from February 2025) of the Criminal Code provides the
following 6 penalties for natural persons:'

1) community service for a period from one month up to one year for
10-40 hours per month with a maximum of 480 hours for a crime and 240
hours for a misdemeanour in total (Articles 42, 46 CC); the penalty of com-
munity service may be imposed only with the consent of the accused person;

2) a fine in the amount from 15 to 6 000 minimum standards of living
(MSLs)(Articles 42, 47 CC) for crimes of varying severity; since the 1% of Janu-
ary 2018 the one minimum standard of living is 50 euros, so the maximum of a

The last consolidated version of the Criminal Code of the Republic of Lithuania valid until
30% of September 2018 can be found here: https://e-seimas.Irs.1t/portal/legal Act/It/ TAD/28b1
8041843311e89188e16a6495¢98c¢. There were more than 40 new amendments to the CC until
November 2024.

The Criminal Code of Lithuania provides also criminal liability of a legal entity (Article
20 CC). Upon a legal entity for the commission of a criminal act may be imposed a fine,
restriction of operation of the legal entity or liquidation of the legal entity (Article 43 CC). In
Lithuania, there are just a few dozens of such cases per year.
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fine for a grave crime is 300,000 euros; even the maximum of a fine for a minor
crime is 100,000 euros - 10 times more than the average of annual personal
(net) income in Lithuania; one of the main shortcomings of the regulation and
application of the fine penalty in the Lithuanian criminal law system is that
the amount of the fine penalty is not directly linked to the income of the per-
son being tried, as is the case in Germany (day-fine, in German - Tagessditze);
where a person does not possess sufficient funds to pay a fine imposed by a
court, the court may replace this penalty with community service (Para 7, Ar-
ticle 47 CC); where a person evades voluntary payment of a fine and it is not
possible to recover it, a court may replace the fine with restriction of liberty
(Para 8, Article 47 CC); it is one of very positive amendments of the Criminal
Code, which came into force on the 5" of July 2019, that there is no replace-
ment of evaded fine with an arrest penalty provided;

3) restriction of liberty for a period from three months up to two years
(Articles 42, 48 CC); the persons sentenced to restriction of liberty shall be
usually under control of the electronic monitoring and under the different ob-
ligations and prohibitive injunctions; where a person evades the serving of the
penalty of restriction of liberty, this penalty shall be replaced with arrest (Para
8, Article 48 CC);

4) arrest for a period of 15 to 90 days for a crime and of 10 to 45 days
for a misdemeanour (Articles 42, 49 CC); the court may suspend an arrest
penalty imposed for a first time committed criminal offence for a period of
three months up to one year and may impose (before 1 February 2025 it was
a “must”-obligation) an electronic monitoring for this period together with
other penal sanctions or obligations (Para 1, Article 75 CC);

5) fixed-term prison sentence for a period of three months to 20 years (Ar-
ticles 42, 50 CC); the court may suspend a custodial sentence of up to four
years for one or several minor crimes or less serious'® premeditated crimes
and up to six years for one or several crimes committed through negligence;
the court may suspend the execution of the imposed sentence for a period

3 According to the Criminal Code, premeditated crimes shall be divided into minor, less

serious, serious and grave crimes. A ‘minor crime’ shall be a premeditated crime punishable
by a prison sentence with the maximum duration of three years, a ‘less serious crime’ by a
prison sentence with a maximum prison sentence of over three up to six years. A ‘serious
crime’ is a crime punishable by a prison sentence of more than three, but not more than ten
years, a ‘grave crime’ by a prison sentence of more than ten years (Article 11 CC).
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ranging from one year up to three years; the execution of the sentence may be
suspended where the court rules that there is a reasonable ground for believing
that the purpose of the penalty will be achieved without the sentence actually
being served; since the 5™ of July 2019 there is also a possibility to suspend a
part of a custodial sentence, but just for crimes committed through negligence
of more than six years, also a custodial sentence of more than four years for
one or several minor crimes or less serious premeditated crimes, even a pos-
sibility to suspend a part of custodial sentence up to five years for some serious
crimes (Para 3, Article 75 CC);

6) life sentence; until April 2019 the Lithuanian law did not provide for
(early) release in life custodial cases, it was possible just like an exception by a
way of an amnesty (Article 78 CC) or clemency (Article 79 CC); according to
the judgment of 23 May 2017 of the European Court for Human Rights this
regulation had been held as a violation of the Article 3 of the Convention of
Human Rights;' there is now a possibility after 20 years served sentence to
replace it with fixed-term sentence for a period of 5 to 10 years with a possible
early release after a half of the sentence served (Sakalauskas 2021; 2025).

All these penalties shall be imposed by the court in the case provided for in
the Special Part of the Criminal Code. Only one penalty may be imposed on
a person for the commission of one crime or misdemeanour'® (Para 3, Article
42 CQ).

The purpose of a penalty shall be: 1) to prevent persons from committing
criminal acts; 2) to punish a person who has committed a criminal act; 3) to
deprive the convicted person of the possibility to commit new criminal acts or
to restrict such a possibility; 4) to exert an influence on the persons who have
served their sentence to ensure that they comply with the law and do not reof-
fend,; 5) to ensure implementation of the principle of justice (Para 2, Article
41 CQC). This eclecticism of different purposes makes it possible to impose very
different penalties, because the main purpose is not clear, all the more so as
one of the purposes is simply to punish a person who has committed a crimi-
nal act. Nevertheless, the Code of Execution of Penalties (CEP) in Para 2, Ar-

4 Case of Matiosaitis and others v. Lithuania (Applications nos. 22662/13, 51059/13, 58823/13,
59692/13, 59700/13, 60115/13, 69425/13 and 72824/13).

A misdemeanour shall be a dangerous act (act or omission) forbidden under the Criminal
Code which is punishable by a non-custodial sentence, with the exception of arrest (Article
12 CQC).
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ticle 1 establishes just one general purpose, the resocialization (re-integration)
of convicts — the promotion of a person’s ability to ‘live a law-abiding life’ (see
more Sakalauskas 2019b).

An adult person released from criminal liability or released from a penalty
(probation) or early released from a correctional institution may be subject to
additional penal ‘sanctions’ (obligations, directives or restrictions of liberty, Para
2, Article 67 CC), such as restrictions in employment, directives to pay compen-
sation to the victim or a crime victim fund, to community service, or to partici-
pate in rehabilitative and/or drug and alcohol prevention programmes!'e.

According to the Para 1, Article 67 CC penal ‘sanctions’ (obligations etc.)
must support the purpose of a penalty. This statement is controversial, because
the main idea of penal ‘sanctions’ was to create a system of measures instead
of penalties. The original version of the Criminal Code, which came into force
on 1 May 2003, provided only five of actual 12 penal ‘sanctions’ and only the
confiscation of property might be imposed together with a penalty. Actually, all
penal ‘sanctions’ can be imposed together with a penalty, with an exception of a

1) prohibition to exercise a special right for a period from one year up to five years (Article 68
CC); 2) deprivation of public rights in the cases when a criminal act is committed in abuse of
public rights, from one year up to five years, for the less serious and serious crimes against civil
service and public interest from three up to seven years (Article 68(1) CC); 3) deprivation of
the right to be employed in a certain position or to engage in a certain type of activities, from
one year up to five years, for the less serious and serious crimes against civil service and public
interest from three up to seven years (Article 68(1) CC); 4) compensation to redress material
and (or) non-material damage (Article 69 CC); 5) unpaid work (with the consent of the accused
person of 20 up to 100 hours at health care, social care and guardianship or other state or non-
state bodies and organisations not longer than for one year) (Article 70 CC); 6) payment to the
fund of crime victims (in the amount from 10 MSLs up to 250 MSLs; the contribution must be
paid within a time limit laid down by the court, this term must not be longer than three years)
(Article 71 CC); 7) confiscation of property (an instrument or a means used to commit an act
prohibited by CC or the result of such an act shall be considered as property subject to confisca-
tion) (Article 72 CC); 8) the obligation to reside separately from the victim and/or prohibition
to approach the victim closer that a prescribed distance (Article 72(1) CC); 9) participation in
rehabilitation programmes for violent offenders (Article 72(2) CC); 11) extended confiscation
of property (shall be the taking into ownership of the State of the property of the offender or
part thereof disproportionate to the legitimate income of the offender, where there are grounds
for believing that the property has been obtained by criminal means) (Article 72(3) CC); 10)
participation in alcohol and drug addiction prevention, early intervention, resocialisation or
other programmes (a new penal sanction since 1 November 2024 (Article 72(5) CC); 12) the
obligation to notify a change of residence or departure from one year up to five years (in cases of
sexual abuse of children) (Article 72(4) CC).
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payment to the fund of crime victims, which cannot be imposed together with
afine.

Figure 12 shows, that in 2012-2023 the custodial sanctions (arrest and
fixed-term prison sentences) accounted for about 33% of all sentences. Fur-
thermore, for about 5-10% of suspended fixed-term custodial sanctions were
revoked because of non-compliance with the conditions of the probation sen-
tence. Also, approximately 5% of the sentence of restriction of liberty because
of non-compliance were replaced by the arrest penalty. So, at the end the part
of prison sentences is even a few percent higher than 33%.
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FIGURE 12. Penalties imposed for sentenced persons in the first courts level in Lithu-
ania 2003-2023 (percentages); Statistics of the Lithuanian National Courts Adminis-

tration!”

17" Not shown in the Figure 12 are numbers of some very rare applied or no more provided
penalties: deprivation of public rights and deprivation of the right to be employed in a certain
position or to engage in a certain type of activities (both penalties provided until 5 July
2011, actually - penal sanctions), suspended fine (provided in 2003-2004), suspended arrest
(provided in the CC in 2003-2004 and again since the middle of 2019), life custodial sentence,
release from penalty because of illness etc.
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For the period 2003-2011 after the new Criminal Code was in place, the
penalty of restriction of liberty has become not an alternative to custodial sen-
tences but a replacement for suspended custodial sentences, which in 2011
comprised only about 10% (1,543 of 15,958 penalties) compared with 21%
in 2003. Fines increased during this time from 17% to 30% of all penalties
imposed. Unfortunately, there are no statistics in Lithuania about the amount
of the fines imposed and about fines replaced by fine default imprisonment
(concerning convicts not able or not willing to pay the fine).

At the end of 2011 the new Law on protection against domestic violence
came into force and it caused ‘a tectonic refraction’ in the structure of applied
penalties. According to the new law all cases of domestic law became a social
significance and must be prosecuted without the complaint of the victim. This
new regulation caused approximately 10,000 new suspected persons, approxi-
mately 40% of them were sentenced, mostly to a non-custodial sentence or
arrest.

Another important new amendment of the Criminal Code was the crimi-
nalisation of driving a vehicle under the influence of alcohol, where the blood
alcohol level exceeds 1.5 per mil (Para 7, Articles 281 CC and later - Article
281(1) CC). Such persons shall be punished by a fine or by arrest or by a cus-
todial sentence for a term of up to one year. But the big part of these suspected
approximately 6,000 persons per year were also released from criminal liability
and penal ‘sanctions’ (obligations etc., see above) were imposed.

It is difficult to explain the rising and fall of prison population rates by
the sentencing practice as shown in Figure 12, because the proportion of un-
conditional prison sentences since 2003 is in a steady decline. However, the
explanation may be found by the changing length of prison sentences imposed
by the courts, which increased from an average of 59 months in 2003 to 70 in
2011 and 87 in 2020 (+47%). A slight reverse trend can be seen by a reduction
of the average length of unconditional prison sentences to 82 months in 2023
(see Sakalauskas 2024a, 144, Fig. 24). A further explanation of the increase of
the time served before a release: The proportion of those prisoners serving
the full time of their sentence raised from 40% in 2005 to 80% in 2019. After
the reform of 2019 with the increased possibility to replace the last quarter of
the sentence by electronic monitoring the proportion of prisoners fully serv-
ing their sentence fell to 50% (see Figure 92 in Sakalauskas, 2024b, 81), which
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explains in part the strong decline of the prison population during the last
few years (see above Figures 5 and 6 showing a decline of the prison popula-
tion rate from 220 in 2019 to 158 in 2023, = -28%; Statistics of the Lithuanian
Prison service).

On 1 February 2025, a number of amendments to the Criminal Code of the
Republic of Lithuania will come into force (which were due to enter into force
on 1 November 2024, but were delayed). Some of them could lead to a further
reduction of the prison population in Lithuania.

First of all, the provision of Para 2, Article 61 CC, according to which the
court used to calculate the amount of the sentence from the average of the
sentence provided by law, was abolished. This provision was clearly contrary
to the ultima ratio principle (see also last chapter of this paper).

Para 4, Article 61 has been supplemented by a provision according to
which, if the perpetrator has voluntarily confessed to the offence, is sincerely
remorseful, has actively contributed to the detection of the offence and there
are no aggravating circumstances, the court will normally sentence him or her
to the minimum term of imprisonment provided for in the article sanction-
ing the offence, or to a penalty which does not involve imprisonment. Under
the conditions set out in the first sentence of this paragraph, the court may
impose a custodial sentence exceeding the minimum penalty provided for in
the offence, but must give reasons for its decision. For a serious or very seri-
ous offence, the court shall, in the circumstances referred to in this paragraph,
impose a sentence of deprivation of liberty not exceeding the average penalty
provided for in the sanction of the Article for the offence, or a sentence which
does not involve deprivation of liberty, except where the sanction of the Article
provides for a sentence of life imprisonment.

According to the newly formulated Para 3, Article 54 CC, if the imposition
of the penalty provided for in the sanction provided for in the Article would
be manifestly contrary to the principle of justice, the court may, in accordance
with the purpose of the penalty, give reasons for imposing a lighter penalty, or
for postponing the execution (probation), in whole or in part, of the sentence
imposed, except in the case of a very serious offence. This provision also allows
for the suspension of a sentence for a serious offence, which is generally not
possible according to the Para 2, Article 75 CC.

It is also important to mention that at the beginning of 2025, a single
national Parole Board will be launched, consisting of 11 members, includ-
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ing 4 criminal law and criminology scholars, as well as representatives of the
Caritas, various institutions involved in the integration of convicted prison-
ers, and the Lithuanian Prison Service. It is hoped that this commission will
ensure a more uniform parole practice in Lithuania (previously, parole boards
were established in every prison) and create conditions for a more consistent
integration of former prisoners. Representatives of the municipality where
the prisoner plans to live are always invited to remote meetings of the com-
mission.

European comparison of sentencing adult offenders
(European sourcebook data, 2011 and 2016)

The total conviction rates per 100,000 inhabitants differ between the coun-
tries presented in the following tables (Aebi, et al., 2021). Belgium, Finland,
England & Wales and Switzerland have the highest total conviction rates, in
Belgium and Switzerland owing to the convictions for major traffic offences.
The lowest conviction rates can be seen in Austria, the Netherlands and Es-
tonia. Interpretation limits are given by possible differences in the diversion
rates, which we could not consider in a European comparison (the European
Sourcebook contains only limited information).

Interestingly, the total rate decreased in the reference period 2011-2016 in
10 of the 13 countries, specifically in Poland, Sweden (-31%), Estonia (-24%,
Finland (-23%) and Austria (-20%). Belgium (+9%) and Switzerland (+4%)
revealed a slight and only Spain a major increase (+31%, see Table 2).

However, looking at specific crimes, even in Spain convictions for robbery
and sexual assault were not increasing. The increase there results from bod-
ily injury and theft. Most countries showed an above average decline in the
conviction rate for violent crimes, which may partly explain the decline in the
prison population rates during that period.

Looking at the conviction rates in a comparative European perspective,
it appears that Finland, Spain and Estonia (2016) lead the ranking for bodily
injury and Belgium and Finland the one for robbery. For sexual assault, above
average rates can be seen in France, England & Wales and Finland; the low-
est rates are in Spain, Germany, Estonia and Sweden. Differences between the
countries mostly remain marginal.
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TABLE 2. Conviction rates per 100,000 of the total population according to specific
crimes, 2011 and 2016 in selected European countries (Aebi, et al., 2021, 174-195)

Kind of offence
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Country 5 § e b g
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= 3} = & o) boo = 3 . =
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2011 67 8.9 4.9 87 31 53 |noinf. | 435
Austria -20
2016 49 7.4 44 72 26 46 |noinf. | 350
2011 59 24.9 7.1 81 22 50 | 1,428 | 2,002
Belgium 52 1.570 +9
9 *
2016 (2014) 18.6 5.3 72 20 54 (2012) 2,184
Cech |20U1] 26 | 129 | 47 | 154 | 29 | 18 | 162 | 669 |
Rep. 2016 28 8.6 5.6 115 30 27 140 582
England/ | 2011 55 | 166 | 106 | 249 | 27 |110| 8 |23% |
Wales 2016 50 7.0 129 153 18 73 9 2,124
2011 | 121 20.5 3.5 222 27 37 254 769
Estonia -24
2016 | 110 13.3 4.0 105 24 54 242 582
2011 | 199 10.5 94 616 80 155 | 368 | 3,776
Finland -23
2016 | 142 10.3 10.2 429 78 162 | 315 | 2,899
7.4
2011 88 15.2 140 13 77 368 930
France (2012) -6
2016 88 5.0 133 137 12 98 315 874
2011 96 124 4.4 171 124 69 215 | 1,007
Germany -11
2016 74 8.4 34 161 108 70 188 898
Lithu- | 2011 52 | 397 | 105 | 196 | 39 | 47 | 13 | 574
. -2
ania 2016 | 170 22.7 7.2 112 41 53 10 563
Nether- |2011| 78 | 182 | 61 | 150 | 6 | 37 | 92 | 58
-17
lands 2016 62 | 122 | 51 | 146 | 4 | 35| 69 | 489
2011 88 21.1 3.8 167 88 55 365 | 1,113
Poland -31
2016 71 14.9 3.8 113 74 51 168 763
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Q Tﬁ \E
- .| £5
> = Q b= o
Country 5 E: S | g 5 =
= 2 9] 8 [T =}
.= = < i:g e éo N
= ) = & ) w| 5 3 _ s 3
5| 8 | 2| E| T 8 2| =& £ |SE
= ~m [~4 A = = Al =% 2 |25
19.6 74 17 no
2011 | 72 L 24
0L 72 omsy | 12 | o3y | @o13)| inf | 247 | %7
Spain +34
2016 119 | 170 | 09 | 168 | 38 lr;l(; 187 | 786
2011 100 | 104 | 50 | 274 | 19 |239| 303 | 1,448
Sweden -31
2016 | 57 75 | 41 | 198 | 11 | 218 211 | 999
Switzer- | 2011 | 44 9.5 73 | 167 | 33 |202| 723 | 1417 .
+
land 2016 | 38 79 76 | 153 | 39 | 244 | 737 | 1481

The largest differences are in major road traffic offences. Some countries,
like Belgium, Switzerland, Finland and France, send traffic offenders to court,
which will impose a fine, whereas in other countries traffic offences are sanc-
tioned by administrative procedures with similar monetary sanctions.

These data can only be interpreted with caution (see in general Harren-
dorf, 2018; 2019), as one should consider more information about the diver-
sion practice and the differentiation concerning the seriousness of the crimes
within a specific kind of offence (e. g. theft, bodily injury).

Therefore, we can only find indicators that might explain different prison
population rates based on different sentencing styles.

As to Lithuania, we can identify an overall stable conviction rate (-2%) in
the period 2011-2016, but looking at the crime specific data, the decline of
robbery, sexual assault, theft and fraud conforms to the reduced prison popu-
lation rate at the same time (see Table 2 in connection with Figure 5 above).

The rate of sentenced offenders who receive an unconditional prison sen-
tence varies considerably (see Table 3).

In total in Finland, Germany and Belgium the proportions are 2.8%, 4.8%
and 6.1%, which in part may be explained by traffic offences and middle range
property offences, which - if they are not diverted at the pre-trial stage - regu-
larly receive a fine or suspended sentence.
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TABLE 3. Unconditional prison sentences for different offences in 2010 and 2015 (in %)
in selected European countries (Aebi, et al., 2017, 196-214; Aebi, et al., 2021, 217-234)
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2015 | 100.0 329 55.1 70.6 453 39.5 noinf. | 29.1
Belgium |2015*| 67.1 |noinf | noinf | 43.1 | 493 32.7 |noinf | 6.1
2010 | 59.3 16.3 51.5 534 21.8 18.8 10.9 15.6
Croatia
2015 | 93.6 23.3 54.2 70.4 26.4 48.6 11.0 | 21.8
Czech 2010 | 963 | 273 | 295 | 502 | 301 | 303 | noinf | 167
Rep. 2015 | 974 335 214 49.5 29.2 25.0 6.5 14.5
2010 | 91.8 51.3 23.6 48.6 2.5 7.5 1.6 3.1
Finland
2015 | 87.6 499 30.3 49.0 2.5 6.6 1.2 2.8
2010 | 98.3 36.5 41.8 |noinf.| 33.6 25.8 noinf. | 17.8
France
2015 | 98.3 45.8 38.7 81.1 38.7 25.7 10.8 | 22.1
2010 | 91.9 10.6 31.6 35.5 9.7 11.6 1.0 54
Germany
2015 | 954 11.6 31.3 38.8 9.0 8.2 1.3 4.8
2010 | 91.1 114 59.5 64.9 18.1 13.7 10.3 11.6
Hungary
2015 | 89.0 20.4 59.8 81.0 25.1 23.6 1.3 10.7
2010 | noinf. | noinf. | noinf. |noinf.| noinf. | noinf. | noinf. | 52.7
Lithuania
2015 | noinf. | noinf. | noinf. |noinf.| noinf. | noinf. | noinf. | 28.4
Nether- 2010 | 86.4 33.8 47.6 74.9 34.8 43,0 7.0 23.0
lands 2015 | 840 | 423 | 658 | 67.8 | 447 39.4 11.1 | 285
2010 | 96.2 32.8 51.1 50.8 15.7 11.3 2.0 9.2
Poland
2015 | 96.3 36.7 44.8 51.7 21.7 11.1 8.3 13.1
2010 | 98.8 70.6 74.7 54.1 7.5 8.9 12.2 9.6
Sweden
2015 | 80.8 71.8 65.7 59.0 9.6 6.4 12.7 10.2
2010 | 67.8 | 30.2%* | 56.9 58.1 184 15.8 336 7.5
UK: E'W
2015 | 674 | 88.0%* | 76.5 68.2 31.2 18.6 43.0 7.2
2010 | 99.3 51.2 48.1 51.7 30.6 18.7 6.3 20.7
UK: SCO
2015 | noinf. | 54.4 59.0 78.4 31.9 14.1 11.7 19.0
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On the other hand, the Netherlands with a very low total conviction rate,
because of a diversion rate of 49% (Aebi et al., 2021, 130) shows a higher rate
of unconditional prison sentences (28.5%), as the cases brought to court are
presumably more serious ones than in other countries. The same is probably
the case in Austria.

It is remarkable, that Germany with a diversion rate of 52% has one of the
lowest rates of unconditional prison sentences in most of the crimes listed in
the following table.

Belgium on the other hand has one of the highest proportions of uncondi-
tional sentences for the crimes for which information was available.

There are few differences in sentencing homicide, but for aggravated bodily
injury the range in 2016 was from 11.6% (Germany) to 55.4% (Scotland) and
no less than 71.8% in Sweden.

Similar differences appear for sexual assault: 30.3% and 31.3% uncondi-
tional imprisonment in Finland and Germany versus 65.8% in the Nether-
lands and even 76.5% in England & Wales.

For robbery, the range is from 38.8% in Germany to 78.4% (Scotland) and
81% in Hungary and France (see Table 3).

Data on the inmate structure in Germany - the role
of pre-trial detention, foreigners, length of prison
sentences to be served, fine default imprisonment,
inmate crime structure

Prison population rates, at least in some countries (see Morgenstern, 2018)
are much influenced by the number of pre-trial detainees. Pre-trial detention
in Germany has decreased by 47% since 1994 the proportion of pre-trial de-
tainees was 21% (2023). Germany (apart from Austria (20%) had the lowest
pre-trial detention rate in Western Europe, strongly contrasting e. g. Belgium
(36%) Denmark (39%), Northern Ireland (41%), Switzerland (46%) or Lux-
embourg (49%), whereas in many Eastern European countries the percentage
in 2023/24 was below 15% (e.g. Czech Republic, 8%; Poland 11%; Lithuania
12%; or Romania and Slovakia 13%, see http://www.prisonstudies.org/world-
prison-brief, last query: 16 September 2024).

Figure 13 relates not to the proportion of pre-trial detainees of the total
prison population, but to the rate per 100,000 inhabitants. Finland (11.9) to-

61



ISSN 2351-6097 eISSN 2538-8754 KRIMINOLOGIJIOS STUDIJOS 2024/12

gether with Germany (13.9), the Czech Republic (14.1) and Norway (14.8)
have the lowest pre-trial detention rates per 100,000 inhabitants in contrast to
Turkey (61.0), Russia (76.5), and Albania (98.5). The variation within Europe
is similar to the ones for the total prison population rates (see Figure 3 above),
but the regional distribution is different, as many high level-prison population
countries in Eastern Europe have only moderate pre-trial detention rates (see
above the percentages scale).

Pre-trial detention per 100,000
of the national population*
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FIGURE 13. Pre-trial detention rates in Europe 2023/24 (World Prison Brief)

The proportion of foreigners among the group of sentenced prisoners was
34% in 2022. The proportion of foreigners is higher in pre-trial detention, up
to 40-50% in some regions and prisons (Morgenstern, 2018; Diinkel, Harren-
dorf, Geng, 2024). Additionally, there is an unknown proportion of prisoners
with a German passport, but with a migration background.

The median of sentences to be served of the stock population in prisons
for adults in October 2022 was about two and a half years; only 23.9% had to
serve more than 5 years. The data in Table 4 indicate longer sentences than the
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ones in Table 1 presented above, as Table 4 covers all sentences imposed on
individual offenders, including revoked suspended sentences etc. Neverthe-
less, this database indicates that the length of total prison terms on average is

no more than 3 years.

TABLE 4. Total length of prison sentences to be served in German prisons for adults,
31 October 2022

=
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. 2 < < < < o >~ 8 I
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Abso-
lute 1,993 | 2,514 | 4,697 | 6,746 | 6,632 | 5,143 | 3,225 | 6,479 | 1,299 | 200 | 1,757 | 40,685
Percent-
ages 4.9 6.2 115 | 166 | 163 | 126 | 79 159 | 3.2 0.5 4.3 100

* According to § 38 of the German Criminal Code, the maximum determinate sentence
is 15 years. In a few cases it can happen that recidivist offenders are convicted for sev-

eral crimes summing up to more than 15 years.

One big problem of the German prison system is the large group of prisoners
who were sentenced to a fine and who were not able or not willing to pay it (fine
defaulters). They constituted a considerable minority of 12.8% of the adult pris-
on population on 31 October 2023(in youth justice fine default imprisonment
does not exist). Table 5 shows that in 2020 the prison administrations of all Fed-
eral States decided not to execute fine default imprisonment in order to prevent
infections through the high numbers of entries and releases of these short-term
prisoners. Temporarily the proportion of fine default prisoners dropped to 3.5%,
but after the pandemic it rose again to an unexpected new maximum, higher
than before the pandemic'®. The reform law of 7 July 2023 has reduced the con-
vergence rate of fine default imprisonment from one day fine per one day of im-
prisonment to two day fines per one day of imprisonment. This reform applies to

18 See for a world-wide comparison of prisons and prison policy in the time of the COVID-19-
pandemic Diinkel, Harrendorf, van Zyl Smit, 2022, and the crime policy conclusion (‘What
could we learn?’) of Diinkel, Snacken, 2022.
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fines imposed after 1 March 2024, i. e. a further decline of the prison population
may be expected, as fine defaulters have to serve only half the amount of days
compared to the time before the law reform (see section below for a crime policy
to prevent or at least reduce fine default imprisonment).

TABLE 5. Sentenced adult prisoners serving fine default imprisonment in the German
adult prison system, 2004-2022 (and the impact of non-execution during the CO-
VID-19 pandemic 2020-2021)

Date Sentenced pr‘isoners in of then.1: Ser'ving fine Percentages
adult prisons default imprisonment
08/31/2004 54,015 3,625 6.7
08/31/2010 51,015 3,880 7.6
08/31/2013 45,923 3,964 8.6
08/31/2018 42,873 4,753 11.1
02/02/2020 45,062 4,773 10.6
06/30/2020 38,644 1,335 3.5
06/30/2021 40,783 2,891 7.1
11/30/2021 41,152 4,652 11.3
06/30/2022 40,199 4,411 11.0
10/31/2022 40,737 5,224 12.8
06/30/2023 40,833 4,863 11.9
10/31/2023 41,177 5,258 12.8
06/30/2024 40,180 4,143 10,3

Another challenge for prison administrations in Germany is the inmate
structure according to the crimes underlying imprisonment. The structure has
changed since the 1970s with an increase of violent offenders and a decrease
of non-violent property offenders (see Figure 14). The proportion of sentenced
prisoners convicted for violent crimes in 2022 was 40.8%. It has been stable
since 2010, but it has increased considerably since 1970 (24.6%).

This structure causes many problems of treatment (preferably in so-called
social-therapeutic departments), security and of how to prepare these prison-
ers for release and provide sufficient aftercare (see Diinkel, Harrendorf, Geng,
2024).
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Sentenced prisoners in Germany according to the committed crimes
1970 - 2022 (pecentages of total sentenced inmates)
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FIGURE 14. Sentenced prisoners in Germany according to crimes committed
1970-2022 (percentages of total sentenced inmates)

Explaining the decline of the prison
population in Germany

As has already been said under section 1, the decline of the prison popula-
tion in Germany is also remarkable from a European comparative perspective.

With periodical increases and decreases, Germany has had a stable, and
since 2003, a declining prison population rate (-32%). The increases may be
explained by the crime rates during the 1970s and after the reunification of
Germany (1990) some societal anomia (in the former East-Germany).

The decreases may be explained by legal and practical reforms (1969/1974)
and in the 1980s by the declared aim to reduce the prison population. Judicial
practice has widened the application of diversion.

The decrease in the 2000s is not based on a declared penal policy but is
mainly the result of declining (violent) crime rates and changes in sentencing
practices (widening diversion, reducing pre-trial detention, expanding the use
of suspended sentences etc.).
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Apart from these explanations, political and socio-economic factors (ac-
cording to Lappi-Seppéld’s model, see above Fn. 2 in the Introduction) fit Ger-
many very well; it now has a low prison population rate, similar to the ‘ex-
ceptionalist’ Scandinavian countries, the Netherlands and Slovenia (Diinkel,
2013; Lappi-Seppaild, 2020).

The Government elected in 2021 (Social Democratic, Green and Liberal
Party) agreed in the coalition contract to a major reform of the law governing
penal sanctions. Apart from the liberalisation (decriminalisation) of cannabis
(which was passed in spring 2024) the reform law of 7 July 2023 introduced
some important regulations with the aim of reducing fine default imprison-
ment (see for a comment to the draft legislation Diinkel, 2022). The conver-
sion rate between one day of fine default imprisonment to one day-fine was
changed from 1:1 to 1:2, which led to the number of these prisoners being
halved (according to the Federal Bureau of Statistics the reform law shows first
effects only by mid-2024 as the new conversion rate came into effect for fines
imposed after 1 March 2024).

In addition, the use of the substitute sentence of community service and
other alternatives will be expanded by involving the probation services before
a court decision on fine default imprisonment.

Furthermore, the court may combine a suspended sentence (probation)
with a requirement (obligation) to undergo therapy. The legislator trusts that
such therapies are successful, and in many cases do not require imprisonment.

On the other hand - as in the past - amendments to the general sentencing
provision (§ 46 penal law) may contribute to harsher punishments, by consid-
ering hate crime or gender-oriented motives as aggravating circumstances in
sentencing.

The reform law is a typical product of a bifurcation strategy by providing
more severe punishments for violent and sexual offenders on the one hand and
a moderation approach for the others.

However, the guiding principle of resocialisation has been kept and even
reinforced, also for the most serious and ‘dangerous’ offenders, in particular
those sent to preventive detention after having served the full determinate sen-
tence (§ 66-66¢ Penal Law).

Currently, further pressure to reduce the prison population comes from
the prison administration reflecting the situation on the labour market. Many
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prison officers and also psychologists or psychiatrists have left the Prison Ser-
vice, a large proportion is registered sick, and finding new staff is very difficult,
due to the general shortage of skilled personnel in the labour market. There-
fore, prison administrations think about possibilities to reduce the prison
population, i. a. by expanding open prisons or closing down facilities that are
not fully used (see the occupancy rate of 77% in Germany mentioned above).
The daily costs for one prison place in Germany are about 230 € (!), e. g. 50 €
in Lithuania.

Outlook and perspectives of a penal
moderation approach - short-term and long-term
imprisonment in Europe

National strategies to limit overcrowding in prisons should be oriented
to the specific problems of the sentencing practice and the resulting inmate
structure.

If short-term imprisonment plays an important role (see Figure 15), al-
ternative sanctions or forms of executing such sentences may be a promising
strategy (Diinkel et al., 2019a, 499; Diinkel, Snacken, 2022, 670). The German
reform efforts by the law of 2023 to avoid fine default imprisonment may be
seen as a step in the right direction. To illustrate, in Lithuania until 2019, eva-
sion of a fine resulted in its conversion into an arrest (up to 90 days, with one
day of arrest equating to a fine of 100 €)'°. Despite the absence of statistical
data regarding the number of cases, this option was terminated in 2019, and
currently, only a limitation of liberty (house arrest) can be imposed for evad-
ing a fine. It is noteworthy that this reform has not been subjected to extensive
criticism by the authorities responsible for the administration of criminal justice.
Thus far, there have been no indications that it has resulted in the emergence
of new challenges, such as an increase in the number of instances of evasion
of payment of fines.

Based on amendments to the Criminal Code that will come into force on February 1, 2025,
one day of arrest is now equivalent to 300 € (a fine cannot be converted into a custodial
sentence when the fine is evaded, but this ratio is used for the purposes of aggregation of
sentences). It is noteworthy that Article 47(3) of the Criminal Code of Lithuania stipulates
that the maximum fine is 300,000 €. However, this is subject to a maximum of a 90-day arrest
period, which is the maximum permitted for such a punishment.
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Belgium was quite effective in the past in avoiding short-term imprison-
ment, but the present high pre-trial detention rate and severe sentences for
some property and violent crimes are a major challenge. The actual policy
to reverse the strategy not to execute prison sentences of up to three years,
may aggravate the problems of overcrowding. On the other hand, the use of
electronic monitoring for short-term offenders as a ‘stand-alone’ measure is
questionable as the needs of offenders for personal (social work) support are
not met that way (Diinkel, 2018). In 2019, the Lithuanian Criminal Code in-
troduced a provision enabling the suspension of the execution of an arrest sen-
tence through the implementation of electronic monitoring?. Nevertheless, as
evidenced by the sentencing statistics, this has not resulted in a reduction in
the proportion of actual imprisonment, but has led to a reduction in the pro-
portion of alternative sentences.

Short-term prisoners (Prison sentences of up to 1 year) in a European
comparison, on 31 January 2022 (percentages)
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FIGURE 15. Short-term prisoners in a European comparison, on 31 January 2022
(Aebi, Cocco, Molnar 2023, 53)

20" The automatic application of electronic monitoring for the suspension of arrest sentences will

be terminated at the end of 2024.
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An additional illustrative good example is the recent abolition of the rule
of sentencing on the basis of the average sentence by the Lithuanian Criminal
Code at the beginning of 2025. This rule had been in force for over two decades
and was deemed incompatible with the principle of the ultima ratio, resulting
in longer prison sentences. It is interesting to see that the German Federal Su-
preme Court (Bundesgerichtshof) in several decisions since 1976 emphasised
that the punishment in mid-range cases (‘average’ seriousness) have to be cho-
sen from in the lower part of the (statutory) range of punishments, resulting
in a sentencing practice oriented to the minimum range of punishments?!,
whereas in many Eastern European countries it used to be around the median
point. The same sentencing rules as in Germany apply also in Finland and
Scandinavia (see Vinkannen & Lappi-Seppild, 2011).

If long-term imprisonment is the major problem (see Figure 16), a solution
could be expanding early release and considering it at an earlier stage, e. g.
after half the sentence has been served in prison, in combination with struc-
tured transition management (Diinkel et al., 2019a, 499; Diinkel, Snacken,
2022, 670-680). To illustrate, in Lithuania, the possibility of automatic parole
after serving three-quarters of the sentence for certain crimes was scheduled
for implementation in 2020, contingent upon the use of electronic monitoring.
This has resulted in a 25% increase in the number of individuals under parole
supervision (see Sakalauskas, 2024, 81).

There is evidence that in many countries the length of prison terms has in-
creased, in particular for violent and sexual offences as well as for terrorism. In
Lithuania, despite the considerable decline in the incidence of serious criminal
offences, the prosecution of domestic violence has been intensified since 2011
(no longer necessitating a complaint from the victim), and in 2017 driving
under the influence of alcohol (over 1.5 per mil) became a criminal offence.
In the same year, the possession of small amounts of narcotic drugs became
a criminal offence, whereas previously it could also be an administrative of-

21 If, for example the law provides a range from one to 10 years, an average case would be punished

with up to two or three years, see German Federal Supreme Court (Bundesgerichtshof) in
BGHSt 27, 2 (1976-09-13, 3 StR 313/76) and BGH, decision of 13 January 1983 - 4 StR
667/82 -, juris (= BGH NStZ 1983, 217-227); the Federal Supreme Court made an exception
for crimes of homicide, where — due to the per se serious nature of the crime - the rule of
sentencing oriented to the minimum range is not applicable, see BGH 1 StR 186/99, decision
of 18 August 1999, HRRS Datenbank Rn. X (= BGH StV 1999, 576).
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fence. These three decisions have resulted in an estimated 15,000 additional
individuals being suspected or accused of criminal activity annually. While
the majority of these individuals are initially granted release from criminal
liability or non-custodial sentences, courts have increasingly resorted to in-
carceration when such behaviour is repeated. The evidence indicates that this
approach has not been effective in addressing the issues of domestic violence,
drunk-driving, and drug use, despite the fact that some of these individuals are
subject to criminal liability.

Long-term prisoners (sentences of 5 years or more) in a European
comparison on 31 January 2022 (percentages)
85

80

75 m 5to <10 years
70

65

60 m >= 20 years and/or life imprisonment
55
50
45
40
35

30 g
EE)
25 10,3
25Ms 1
20 —= g’; N
= B R
4,1
10
5
0
S S

m 10 to < 20 years

o
¥ &
& & @ &g
& T

Source: Aebi, M. F., Cocco, E., & Molnar, L., (2023). SPACE | - 2022 — Council of Europe Annual Penal Statistics: Prison populations. Council of
Europe and University of Lausanne, Table 11, p..53 f.

FIGURE 16. Long-term prisoners in a European comparison on 31 January 2022
(Aebi, Cocco, Molnar 2023, 53)

It will be difficult to reverse this development, but perhaps reducing the
numbers of offenders who should not be in prison (fine defaulters, offenders
with repetitive small property or drug crimes, failing to pay for public trans-
port etc.) and concentrating on longer-term prisoners with rehabilitation pro-
grammes, including structured transition and aftercare, could be a promising
strategy (Diinkel, Snacken, 2022).
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