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Siame straipsnyje analizuojami tarptautinés teisés konfliktai, susije su humanitarine intervencija: konf-
liktas dél humanitarinés intervencijos ir naujosios Pareigos apsaugoti koncepcijos sampratos; konfliktas
dél teisinio humanitarinés intervencijos teisés reglamentavimo skirtumy universaliu ir regioniniu lygme-
niu bei konfliktas dél humanitarinés intervencijos kaip teisingo karo vertinimo siuolaikinéje tarptautiné-
je teiséje. Daugiausio démesio skiriama naujajai Pareigos apsaugoti koncepcijai ir jos jtakai humanita-
rinés intervencijos teisétumo bei humanitarinés intervencijos kaip teisingo karo vertinimui siuolaikinéje
tarptautinéje teiséje.

This article focuses on three conflicts surrounding humanitarian intervention: first of all, conflict in
the concept of humanitarian intervention and new concept Responsibility to protect; then conflict in le-
gal regulation of humanitarian intervention on universal and regional levels and finally conflict in legiti-
macy of humanitarian intervention. The Responsibility to protect concept and its implications for legality

and legitimacy of humanitarian intervention in international law are the main object of the article.

Introduction

Effective response of international com-
munity to humanitarian crises has always
been a considerable challenge for inter-
national community of states. One of the
reasons for this could be indeterminacy
surrounding humanitarian intervention.
New concept of Responsibility to protect
was directed at solving this indeterminacy
surrounding status of humanitarian inter-
vention in international law.

The aim of this article is to resolve the
problem of humanitarian intervention in
contemporary international law by split-
ting it into separate conflicts interrelated
with international law. In this article it is
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argued that Responsibility protect concept
added to moral authority of humanitarian
intervention, but international community
still faces legal and political challenges in
responding to humanitarian crises because
of conflict in the concept, conflict in legal
regulation and conflict in legitimacy of hu-
manitarian intervention involved.
Problems in the Responsibility to pro-
tect context and different legal, political
and moral issues of humanitarian interven-
tion are widely discussed in the interna-
tional doctrine, forums and conferences.
Gareth Evans, Antonio Cassese and Ni-
cholas Wheeler should be distinguished
among authors keeping international law



doctrine updated on issues relating to hu-
manitarian intervention. The new concept
of Responsibility to protect enforced le-
gal debate on humanitarian intervention
among legal scholars in Lithuania also’.
Due to the lack of legal debate in Lithuania
concerning humanitarian intervention and
Responsibility to protect main resources of
this article are international legal doctrine
and reports of international commissions
and organizations, such as International
Commission on Intervention and State
Sovereignty?, Kosovo Commission? or In-
ternational Crisis Group.

The novelty of this article is that it fo-
cuses not only on humanitarian interven-
tion or Responsibility to protect separately,
but tries to solve the general problem of
humanitarian intervention, its legality and
legitimacy by splitting it into separate le-
gal frameworks of the concept, legality
and legitimacy. This new approach at the
same time being innovative and challeng-
ing should let make conclusions enabling
to understand political, legal and moral

I KATUOKA, Saulius; CEPINSKYTE, Agné. Re-
sponse to large-scale atrocities: humanitarian interven-
tion and Responsibility to protect. Jurisprudence, 2010,
Vol. 3, No. 121, p. 157-175.

2 Government of Canada announced at the General
Assembly in September of the year 2000 the establish-
ment of the International Commission on Intervention
and State Sovereignty for dealing the whole range of
questions — legal, moral, operational and political issues
relating to humanitarian intervention.

3 The creation of Kosovo Commission was the
initiative of the Prime Minister of Sweden, Mr Goran
Persson. The Secretary-General of the United Nations,
Mr. Kofi Annan, with whom he informally discussed
the idea, endorsed the project. Given the sensitive na-
ture of the initiative, members of the Commission were
selected on the basis of known expertise and with due
regard for the gender and geographical composition of
the Commission.

perplexities implementing the concept of
Responsibility to protect in cases of hu-
manitarian crises.

Comparative legal research relies on
primary international law sources that are
UN Charter, Security Council resolutions
and report of the International Commis-
sion on Intervention and State Sovereignty
“Responsibility to protect”. Descriptive
research method and overview of interna-
tional law doctrine enable to establish legal
context in which the new Responsibility to
protect concept is to be evaluated. System-
atic and logical approaches lead to draw-
ing conclusions regarding Responsibility
to protect concept in international law and
challenges of its implementation.

1. Conflict in the concept:
humanitarian intervention and
Responsibility to protect

Humanitarian intervention is considered
to be the use of force having objective to
stop widespread and massive human rights
abuses without the consent of the state be-
ing responsible for the humanitarian crisis
and is treated as responsibility to react in
the Responsibility to protect context.

The main conflict involved in the con-
cept of humanitarian intervention is wheth-
er intervention can ever be purely humani-
tarian and whether treated in the broader
context of Responsibility to protect it can
be taken as a totally new phenomenon in
contemporary international law.

1.1. Humanitarian intervention

Some scholars insist that humanitarian
intervention may include a spectrum of
activity, from the distribution of food and
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medicine to the attack and overthrow of a
despotic government [3, p. 279]. But in the
context of international law intervention
should be considered as military interfer-
ence into the affairs of a sovereign state.
Thus humanitarian intervention should
be understood only as the use of military
force to stop a humanitarian crisis.

The main conflict that can be found
in the essence of the humanitarian inter-
vention concept is whether intervention
by a state or a group of them can ever be
purely humanitarian in its objectives and
motivation. It is argued that states are self-
interested and they will never intervene for
purely humanitarian reasons.

When humanitarian intervention 1is
authorized by the UN Security Council,
humanitarian objectives of the interven-
tion are usually stated in the UN Security
Council resolution and all responsibility
for the humanitarian feature of interven-
tion rests on the shoulders of the UN Se-
curity Council. But when humanitarian
intervention is not authorized by the UN
Security Council humanitarian nature of
intervention should be decided by humani-
tarian aims, humanitarian motives and hu-
manitarian outcomes, each of them having
different influence on the legitimacy of the
intervention as such.

Concerning humanitarian aims, human-
itarian intervention should be a short-term
initiative, aimed only at stopping massive
and ongoing human rights violations. Re-
sponsibility to protect concept endorsed
the idea that traditional definition of hu-
manitarian intervention should not include
political actions to restore democracy. That
means that regime change should not and
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must not be an objective of humanitarian
intervention [21, para 4.26]. Anyway, hav-
ing in mind latest state practice in Libya
makes it obvious that military interven-
tion, its objectives and furthermore, out-
comes can be considered humanitarian
even though involving political aspects of
regime change, because in the end human-
itarian crisis was stopped and state respon-
sibility for it invoked.

Humanitarian motives of the interven-
ing state or its group are almost impossi-
ble to establish and that is the main reason
why some scholars think that states should
be allowed to act even if the primary mo-
tive is the destruction of a government that
threatens the invading state’s security, be-
cause an invasion solely motivated by hu-
manitarian concerns is probably a fantasy,
and in any case such a motive is indetermi-
nable [3, p. 388]. It is also argued that hu-
manitarian outcomes are able to affect the
legitimacy of intervention because public
considers that merely halting human rights
violations is the main goal of the interven-
tion [16, p. 46].

There are no doubts that success in
achieving the stated goal of halting or pre-
venting human rights violations obviously
adds to the legitimacy of a particular hu-
manitarian intervention because it is unac-
ceptable for the intervention to create ad-
ditional human rights violations, refugees
and civilian casualties. But as it is almost
impossible to be totally certain about hu-
manitarian objectives even in the case of
intervention,
humanitarian aims as such should not be

authorized humanitarian

the only factor determining humanitarian
nature of intervention. Proportionality of



humanitarian intervention is directly relat-
ed with humanitarian objectives of inter-
vention and should be taken into account
while trying to prove that by UN Security
Council unauthorized intervention is to be
treated as humanitarian intervention imple-
menting Responsibility to protect concept.

1.2. Responsibility to protect

Responsibility to protect as the new con-
cept is believed to have first appeared in the
report of the International Commission on
Intervention and State Sovereignty called
“Responsibility to protect” [21]. Adopted
unanimously by heads of state and govern-
ment at the 2005 UN World Summit and
reaffirmed twice since by UN Security
Council#, the principle of Responsibility
to protect rests on three pillars: 1) primary
responsibility of states to protect their own
population from the crimes of genocide,
war crimes, ethnic cleansing and crimes
against humanity; 2) the international
community’s responsibility to assist a state
to fulfill its Responsibility to protect; and
3) the international community’s responsi-
bility to take timely and decisive action in
accordance with the UN Charter (responsi-
bility to react), in cases where the state has
manifestly failed to protect its population
from one of mentioned crimes.

There are no doubts that humanitarian
intervention is part of the Responsibility to
protect [11, p. 250], but it is presented in

4 Resolution No. 1674 (2005) and No. 1894 (2009).
In relation to a specific humanitarian crisis UN Security
Council referred to Responsibility to protect in the case
of Darfur (resolution No. 1706 (2006)), Libya (resolu-
tion No. 1973 (2011)), COte Ivoire (resolution No. 1975
(2011)).

the broader context, that is together with
prevention of a humanitarian crisis and
obligation to rebuild after intervening. The
most important is that according to the
new concept as long as humanitarian inter-
vention (responsibility to react) is in com-
pliance with criterions of Just war theory,
it is considered to be in compliance with
principles of state sovereignty and non-use
of force in international law.

The power of authorization in the light
of responsibility to react concept still rests
on the shoulders of UN Security Council.
And that means that the biggest challenge
for international community while imple-
menting Responsibility to protect was left
the same as it was before introduction of
the new concept: since NATO intervention
in Kosovo in 1999, other than a small Brit-
ish deployment in Sierra Leone in 20003
and a smaller essentially French one in
eastern Congo in 20039, there has been no
substantial multinational effort to protect a
people from their own government with-
out UN Security Council authorization.
And UN Security Council while authoriz-
ing humanitarian intervention relied on the
Responsibility to protect only once up to

5 In February 1999, rebel forces concluded opera-
tion “No Living Thing” with the assault on the capital
city, Freetown, of Sierra Leone. The insurgency, char-
acterized by human rights abuses, destroyed the entire
country. Years of international aid and intervention by
numerous countries and organizations had done little to
stem the violence or bring peace. The situation inside the
country collapsed to the point where the United King-
dom ordered the deployment of armed force to conduct
a non-combatant evacuation operation of British, EU,
and commonwealth citizens within Sierra Leone.

6 French military has been sent to Bunia in the nort-
heast of the Democratic Republic of Congo. It was in-
tended to prepare the way for 1,000 French troops that
would lead a United Nations force to halt the violent
conflict in the region.
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now. Security Council resolution No. 1973
authorized “all necessary means” against
Libya to enforce a no-fly zone and to pro-
tect civilians [17, p. 3].

Even though report “Responsibility to
protect” mentioned other possibilities to
act when UN Security Council fails to act,
the main problem is that Responsibility to
protect has “soft-law” legal status: it rests
on the moral and political consensus of the
international community, but not on the
international legal obligation as such. On
the same hand, from time to time it was
acknowledged that if international law
relegates humanitarian intervention to the
realm of politics, it risks abandoning its
key responsibility to provide enforcement
mechanisms for the protection of human
rights, because the mechanism that should
stop mass atrocities — UN Security Council
under chapter VII of the UN Charter — usu-
ally is unable to do it just because of the
same lack of political will”. And similar
humanitarian crises, for example in Libya
and Syria, in the end turn to be under dif-
ferent international legal treatment®.

Finally, these political and normative
limitations of the use of force in humanitar-

7 This contention can be illustrated by the recent
failure of the UN Security Council to agree on collective
action concerning humanitarian crisis in Syria. On the
4th of February 2011 the Russian Federation and China
vetoed a Security Council draft resolution that would
have demanded that all parties in Syria — both Gov-
ernment forces and armed opposition groups — stop all
violence and reprisals.

8 Human rights violations in Libya were consid-
ered as the threat to international peace and security
and humanitarian intervention was authorized. Similar
humanitarian crisis in Syria was not acknowledged by
the Security Council as situation constituting threat to
international peace and security and resolution on col-
lective action was not passed.
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ian crisis leave no choice for law-abiding
subjects of international law but to infringe
it while implementing moral obligation of
Responsibility to protect in the most ex-
treme forms of humanitarian crisis.

2. Conflict in legal regulation

Legal status of by the UN Security Coun-
cil unauthorized humanitarian intervention
is controversial because of equally impor-
tant, but different core values of the inter-
national community involved in the first
place and secondly, because of normative
limitations of UN Charter which influence
regional organizations’ possibilities to in-
tervene into a humanitarian crisis without
UN Security Council resolution.

2.1. Sovereignty versus protection
of human rights

Sovereignty of one state in the interna-
tional law guarantees protection from out-
side interference and is reflected in the UN
Charter’s prohibition on the use of force.
Supporters of humanitarian intervention
offer a liberal account of state sovereignty
in response to the non-interventionist ar-
guments [4, p. 55]. It means that when a
state abuses the rights of those living in
it, it forfeits its domestic and international
legitimacy, along with its claim to sover-
eignty and the protection of the non-inter-
vention rule [18, p. 28]. That means that
other states stop having duty to respect
sovereignty of the responsible state, but at
the same time start facing responsibility to
protect vulnerable populations from mas-
sive human rights violations and that is the
main idea of the Responsibility to protect
concept.



Even though it is not possible to de-
fend this new doctrine solely on the basis
of principled commitment to human rights
for a duty so broadly stated has potentially
disastrous consequences for global stabil-
ity [4, p. 56], international practice con-
cerning the concept of Responsibility to
protect makes it obvious that massive hu-
man rights violations are not to be ignored
and left under the shelter of the sovereign-
ty concept and its legal implications on the
use of force”. That means that principle of
state sovereignty yields to protection of
human rights in the contemporary interna-
tional law while invoking Responsibility
to protect.

2.2. UN versus African Union

UN as the main international organization
responsible for maintaining international
peace and stability should be in the best
political and technical position to ensure
the effective protection of human rights
and the maintenance of international peace
and security. The importance of UN in-
volvement in implementing Responsibil-
ity to protect concept because of their le-
gal and operational resources is obvious.

9 The responsibility to prevent, one of the three
elements said to be integral to the concept of Re-
sponsibility to protect, had been addressed by the
International Court of Justice in the Genocide Case
(Bosnia and Herzegovina v. Serbia and Montenegro).
Concept of Responsibility to protect was used in the
language of Security Council resolution No. 1973
(2011) authorizing humanitarian intervention in Libya.
In the Secretary-General’s report entitled “Early warn-
ing, assessment and the responsibility to protect” (No.
A/64/864, 2010), the Special Adviser on the Responsi-
bility to Protect is charged with the development and
refinement of the Responsibility to Protect concept and
with continuing a political dialogue with Member States
on further steps toward implementation.

Even NATO after intervening in Kosovo
had to resort to UN for legitimation and
for reaching approval of deployment of an
international civil administration and secu-
rity force. Nevertheless, normative limits
of UN Charter, vague legal status of the
Responsibility to protect concept, question
of resources and lack of member states’
political will lead international community
to inaction in dealing with humanitarian
crises.

Despite all the mentioned drawbacks,
creation of African Union (AU) reflected
a normative shift regarding the role that a
regional institution should assume in ad-
dressing humanitarian crises on the conti-
nent [12, p. 17]. AU prioritized a duty to
protect against widespread and systematic
human rights abuses over the principle of
non-interference.

According to the article 4(h) of the AU
Constitutive Act [1], having objective to
protect human rights AU can intervene in
the sovereign affairs of other member states
in certain circumstances: war crimes, gen-
ocide, crimes against humanity as well as a
serious threat to legitimate order to restore
peace and stability to the member state of
the AU upon the recommendation of the
Peace and Security Council. That means
that AU member states voluntarily entered
into a regional agreement and passed some
elements of its decision making handling
humanitarian crises to the regional organi-
zation.

It is worth mentioning that this new le-
gal framework for humanitarian interven-
tion rests on the prior consent of member
states given to use of force but not on the
authorization of UN Security Council as
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AU Constitutive Act does not mention it
at all. This contention is illustrated by the
fact that one of the AU’s first interven-
tions to Burundi'® was without UN Secu-
rity Council authorization. UN Security
Council kept silent on unauthorized AU’s
actions and it can give credence to the idea
that authorization is not absolutely neces-
sary. On the other hand, the AU mission
in bringing peace and stability to Darfur
has raised doubts in the international com-
munity about the organization’s capacity
to achieve its regional objectives. The in-
tegration of AU and UN forces in Darfur
reinforces this idea and it turns to be ob-
vious that regional organizations, such as
ECOWAS or AU even though having le-
gal framework for humanitarian interven-
tion will not necessarily have the political
will, resources or experiences to intervene.
Moreover, particular aspects of their rela-
tionship to the target state may affect their
suitability for the task.

Nevertheless, regional regulation of
the right to humanitarian intervention is to
be considered as significant step forward
legality of humanitarian intervention not
authorized by UN Security Council. Even
though modern guarantee clauses!! are far
from perfect [6, p. 433], they have the ad-
vantage of being able to make a humani-
tarian intervention not just legitimate in
the context of Responsibility to protect,

10 In April, 2003 AU (South Africa, Ethiopia and
Mozambique) deployed a peacekeeping force to moni-
tor a ceasefire in Burundi.

I “Guarantee” clause in international law means
treaty clauses offering a legal basis for the use of mili-
tary force against a treaty signatory, though the use of
force pursuant to a guarantee clause is subject to jus co-
gens norms of international law [6, p. 418].
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but also legal. On the other hand, formal
permission of humanitarian intervention
and sad realities of ongoing humanitarian
crises in African continent still leave a lot
of questions relating to adequacy of hu-
manitarian action chosen.

3. Conflict in legitimacy

Legitimacy of any humanitarian interven-
tion is evaluated taking into account the
original decision to intervene, the conduct
of the intervention and the outcome of the
intervention [16, p. 46]. The division into
these stages is important in identifying
how different factors come to play a role
in determining legitimacy as the interven-
tion progresses.

Trying to resolve the indeterminacy
surrounding the legality of unauthorized
humanitarian intervention, question of its
legitimacy is of vital importance, because
even authorized humanitarian intervention
can lose its legitimacy in the course of ac-
tion. In the beginning, legitimacy depends
on the legal evaluation of a humanitarian
crisis and authorization of the UN Secu-
rity Council. And in the end, legitimacy of
humanitarian intervention depends on its
compliance with the principle of propor-
tionality in the use of force.

3.1. Moral obligation to act versus
international legal obligation

According to Responsibility to protect con-
cept, humanitarian crises in the world give
rise to a moral imperative to react and some
believe is strong enough to justify military
action. Recently the Obama administration
released the Presidential Study Directive
on Mass Atrocities that defined preven-



tion of mass atrocities as a core moral re-
sponsibility of the United States [24]. The
Clinton Administration believed in the
same responsibility also and proclaimed
that intervention in Kosovo was the only
hope of survival for many ethnic Albans
[8, p. 440]. Taking into account that inter-
vention in Kosovo was not authorized by
the UN Security Council, the question that
should be answered in this place is wheth-
er moral concerns can outweigh the UN
Security Council’s authority or respect for
Yugoslavia’s national sovereignty.

UN Charter system is explicitly clear
that every use of force, except self-defense
is to be authorized by the UN Security
Council in advance. Even some schol-
ars think that international authorization
is preferable, but is not a prerequisite for
moral legitimacy [9, p. 65] it is the most
important prerequisite for international le-
gality. And that is the only reason why im-
perfect moral obligation does not serve the
interests of global stability, international
law, or humanitarianism [4, p. 60].

Subjective evaluation of humanitarian
crisis without any clear criterions being
established in international law, subjective
decision making on the type of humanitar-
ian action to be adopted and in the worst
case, unauthorized humanitarian interven-
tion should always be considered incom-
patible with the foundations of interna-
tional law. On the other hand, suitability of
UN Security Council for handling humani-
tarian crises in the framework of Just War
theory can also be questioned. It can be
considered as “institutionally ill equipped”
to authorize use of force in the face of hu-
manitarian crises because of “moral arbi-

trariness of the veto” [4, p. 57]. Neverthe-
less the new concept of Responsibility to
protect, which sometimes is considered
as reflecting Just war theory in contempo-
rary international law, also acknowledges
the primary responsibility of UN Security
Council for authorizing humanitarian in-
terventions.

But the new concept of Responsibility
to protect also stresses the role of UN Gen-
eral Assembly and regional organizations
in the case of Security Council’s inaction.
These suggestions, according to the Inter-
national Commission on Intervention and
State Sovereignty, should prevent failures
of Security Council to act in the face of
genocide similar to one in Rwanda. Never-
theless state practice makes it clear that de-
spite the fact that waiting for international
authorization might have disastrous conse-
quences states are not ready to uphold hu-
manitarian intervention not authorized by
the UN Security Council without reserva-
tions because it is still the most important
evidence of political and legal consensus
on the humanitarian intervention.

3.2. Massive human rights
violations versus genocide

The concept of Responsibility to protect
entails that occurrence of mass atrocities in
one country is capable of imposing on the
international community a moral impera-
tive to intervene forcibly that trumps its
traditional duty of non-intervention under
the UN Charter system. Leaving aside all
the issues of legality in the context of the
UN Charter, international practice of inter-
national organizations and state practice
make it obvious that international commu-
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nity in most cases try to qualify humani-
tarian crises as international crimes'2. But
precise threshold of human rights abuses
and their qualification under international
criminal law still remain one of the most
controversial questions in humanitarian
crises.

There are no doubts that violations of
prohibitions on genocide and crimes against
humanity in the international law more eas-
ily trigger international concerns than do
other human rights norms, such as the right
to humanitarian assistance, and that is be-
cause mentioned norms enjoy the status of
Jus cogens. Nevertheless despite the fact
that the crime of genocide is well estab-
lished in international law by the Genocide
Convention [2], the biggest problem that
arises while qualifying genocide in the in-
ternational criminal law is the most impor-
tant obligatory element to be proved, that
is the intent to destroy in whole or in part
the group as such. This intent is an aggra-
vated criminal intention or dolus specialis:
it implies that the perpetrator consciously
desired the prohibited acts he committed to
result in the destruction, in whole or in part,
of the group as such, and knew that his acts
would destroy in whole or in part, the group
as such [20, para 491].

Problems of qualification of the geno-
cide crime in international law are well re-

121n the case of humanitarian crisis in Darfur, it was
stated that situation did not amount to genocide. While
authorizing humanitarian intervention in Libya, UN
Security Council stated that widespread and systematic
attacks in Libya against the civilian population may
amount to crimes against humanity. It is worth men-
tioning that in Syrian humanitarian crisis UN General
Assembly mentioned widespread and systematic human
rights violations without referring to an international
crime.
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flected in the report of the Darfur Commis-
sion [20]. The report stated that the intent
of'the attackers was not to destroy an ethnic
group as such, or part of the group. Instead,
the intention was to murder all those men
they considered as rebels, as well as for-
cibly expel the whole population so as to
vacate the villages and prevent rebels from
hiding among, or getting support from, the
local population [20, para 514]. Thus nev-
ertheless that the Darfur Commission had
collected substantial and reliable material
which tended to show the occurrence of
systematic killing of civilians belonging
to particular tribes, international commu-
nity was expecting legal qualification of
the genocide crime and was not eager to
handle crimes against humanity in Darfur
without labelling humanitarian crisis as
genocide.

Requirement to qualify humanitarian
crisis before humanitarian intervention
can occur is challenging not only because
of the high legal standard set for genocide
and crimes against humanity in the inter-
national law, but also because the extent
and range of human rights violations may
not be apparent until foreign troops or in-
ternational bodies are on the ground col-
lecting evidence and what counts as “large
scale” will always be a matter of context
[5,p. 12].

To conclude it should be acknowledged
that human rights violations differ in every
humanitarian crisis and the mere existence
of massive human rights violations, but not
the “label” of international crime or exact
number of victims, should be the crucial
legitimating factor at the stage of deciding
to intervene.



3.3. Proportionality

As it was already mentioned, purpose of
humanitarian intervention should be hu-
manitarian and this requirement is directly
related to the means involved in the in-
tervention. Armed force employed must
be proportionate and necessary to reach
the aim of stopping humanitarian crisis.
Furthermore, a state or multilateral or-
ganization intervening in another state on
humanitarian grounds must conduct the in-
tervention in accordance with international
humanitarian law.

The way in which the intervening party
conducts the intervention may serve ei-
ther to reinforce or undermine the stated
justifications for the intervention. For
example, the manner in which in which
NATO conducted the bombing campaign
against the Federal Republic of Yugoslavia
caused some to speculate about NATO’s
other motives for the intervention. 500
confirmed civilian deaths resulted from
NATO’s bombing campaign [19, para 53]
and around 6000 civilians were wounded
[7, p. 264]. During the 78-day air war, not
a single American soldier or pilot died [13,
p. 188]. Accidents resulted in serious dam-
age to 20 hospitals, 190 schools, a refugee
camp, a refugee convoy, public housing
projects, and the Chinese embassy in Bel-
grade [19, para 95]. High altitude tactic
weaken the claim of humanitarianism to
the extent that it appears to value the lives
of the NATO combatants more than those
of the civilian population in Kosovo and
Serbia [23, p. 181]. This demonstrates that
a legitimate decision to intervene might
later lose legitimacy due to the manner
in which the intervention is conducted.

Although ground troops would not neces-
sarily have reduced the amount of civilian
damage, the number of civilian casualties,
or the duration of war, public perception
typically regarded ground troops as nec-
essary to vindicate NATO’s humanitarian
motive [16, p. 56].

Taking into consideration proportional-
ity of NATO’s mission in Libya, it must
be mentioned that 26 000 flights and 9 700
attack flight missions [10] were organ-
ized above Libya. During air strikes civil-
ian deaths and the destruction of civilian
infrastructure are inevitable, very costly
and cannot be simply dismissed as collat-
eral damage [14]. In the Security Council
resolutions No. 1970 and No. 1973 the
language of community’s Responsibility
to protect vulnerable civilians was used,
but as The International Crisis Group re-
cently concluded, “civilians are figuring
in large numbers as victims of the war,
both as casualties and refugees, while the
leading Western governments supporting
NATO’s campaign make no secret of the
fact that their goal is regime change” [23].
That means that if the primary objective
of humanitarian intervention in Libya was
stopping humanitarian crisis, then doubts
concerning proportionality of means cho-
sen and legitimacy of the whole humani-
tarian intervention as such can arise.

Examples of state practice illustrate
that proportionality of humanitarian inter-
vention adds to its legitimacy despite the
fact that it was or was not authorized by
the UN Security Council. That means that
authorization of UN Security Council is
not the only one criterion for legitimacy of
humanitarian intervention in international
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law!3. That means that proportionate hu-
manitarian intervention that was not au-
thorized by the UN Security Council could
be considered as legitimate use of force in
the context of new Responsibility to pro-
tect concept.

Conclusions

1. The conceptual development of the Re-
sponsibility to protect enabled innova-
tive approach towards principles of the
non-use of force and respect for state
sovereignty in international law and
introduced clear responsibility of one
state and international community as a
whole for a humanitarian crisis.

2. The focus on ethical rather than legal
Responsibility to protect concept deter-
mines legitimate status of humanitarian
intervention as a just war in contempo-
rary international law.

3. Even though Responsibility to protect
is still to be implemented in the nor-
mative limits of UN Charter, right of
humanitarian intervention can be regu-

I3NATO‘s intervention in Kosovo even if it was not
authorized by the UN Security Council was also consid-
ered legitimate by the Kosovo Commission [22].
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of humanitarian intervention in the in-
ternational arena.

6. Lack of clarity about when humanitar-
ian intervention is legal and legitimate
without UN Security Council authori-
zation will result in further inaction
dealing with humanitarian crises. In
order inaction of the international com-
munity is prevented the biggest chal-
lenge for the international community
in the 215 century that has to be met is
the integrity of the moral and legal po-
sitions in the context of Responsibility
to protect and its implementation.
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PAREIGOS APSAUGOTI KONCEPCIJA IR KONFLIKTAS TARPTAUTINEJE TEISEJE

Gabija Grigaité
Santrauka

Pasaulyje vykstanc¢ios humanitarinés krizés visada
buvo ir yra vienas i$ didziausiy i$sukiy tarptautinei
valstybiy bendrijai. Tai gali biiti aiSkinama tuo, kad
humanitariné intervencija yra ir buvo susijusi su ne-
iSsprendziamais konfliktais tarptautingje teis¢je. Sie-
kiant pakeisti ilga laika egzistavusj isitikinima, kad
humanitariné intervencija yra nesuderinama su vals-
tybés suvereniteto apsaugos ir ginkluotos jégos ne-
naudojimo principais, { Siuolaiking tarptauting teisg
buvo jvesta naujoji Pareigos apsaugoti koncepcija.

Pareigos apsaugoti koncepcija yra suprantama
kaip valstybés, kurios teritorijoje vyksta humanita-
riné krizé, atsakomybé uz humanitarinés krizés nu-
traukima, o jei $i valstybé nenori ar negali to pada-
ryti, Sig atsakomybeg turéty prisiimti visa tarptautiné
bendrija. Nepaisant to, kad $i naujoji koncepcija gali
buti igyvendinama remiantis JT chartijos nustatyta
tvarka, t. y. tik su JT Saugumo Tarybos sankcija, Pa-
reigos apsaugoti koncepcija ,,pritempé* humanitari-
ng intervencija prie teisingo karo, nors i$ esmés jos
ir nepakeité.

Tai reiskia, kad nei§sprendziami konfliktai, su-
sij¢ su humanitarine intervencija ir tarptautinés ben-
drijos reakcija laiku | humanitarines krizes ir toliau
iSliko. Valstybés vis dar néra pasirengusios imtis
vienasalisko, t. y. Saugumo Tarybos nesankcionuo-
to, ginkluotos jégos panaudojimo, nors ir turédamos
moralinj jsipareigojima veikti pagal Pareigos apsau-
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goti koncepcija. Sios problemos i§skaidymas { ats-
kirus konfliktus, t. y. humanitarinés intervencijos ir
Pareigos apsaugoti sampratos konflikta, konfliktas
del teisinio humanitarinés intervencijos teisés regu-
liavimo ir konfliktas dél humanitarinés intervencijos
kaip teisingo karo vertinimo leidzia atskleisti huma-
nitarings intervencijos statuso ypatumus $iuolaikiné-
je tarptautingje teis¢je.

Pareigos apsaugoti koncepcijos pagrindinis tiks-
las buvo iSsprgsti Siuos konfliktus, susijusius su hu-
manitarinés intervencijos ir jos teisétumo vertinimu
Siuolaikingje tarptautingje teiséje. Nekyla abejoniy,
kad 8i koncepcija paskatino tarptautinés teisés teo-
retiky atsinaujinusias diskusijas dél humanitarinés
intervencijos reiskinio Siuolaikinéje tarptautinéje
teis¢je ir leido Afrikos regiono organizacijoms imtis
atskiro humanitarinés intervencijos teisés reglamen-
tavimo. Taciau reikia pripazinti, kad Pareigos apsau-
goti koncepcija teisinio humanitarinés intervencijos
statuso i§ esmeés nepakeité: ji ir toliau turi baiti sank-
cionuojama JT Saugumo Tarybos. Be to, nevienodas
Pareigos apsaugoti koncepcijos taikymas panasiy
humanitariniy kriziy atvejais ir vis dar esamos abe-
jonés del JT Saugumo Tarybos nesankcionuotos
humanitarinés intervencijos teisétumo leidzia daryti
iSvada, kad tarptautinei bendrijai siekiant nutraukti
pasaulyje vykstancias humanitarines krizes vis dar
kyla nemazai i$Stikiy.



