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The article is devoted to analysis of the problems of application of the derivative action in court practice. Special
attention is paid to computation of period of limitation, definition interested person, procedural position of member
and legal persons in procedure on the derivative action, court costs, evidence of bad faith and unreasonableness of
Director’s actions and others.

Kareropust «kkocBeHHOTO MCKa» TPaIULMOHHO MPHU3HABATIACH TOCTOSHUEM IOPUAMYECKON JOKTPUHBI,
B 0COOEHHOCTH aHIIUICKON!. B HacTosiiee BpeMs JaHHAs KOHCTPYKIUS MPUOOpea IUPOKOe TpH-
MEHEHHUE, B YACTHOCTH, YEPE3 CYAOHYIO MPAKTUKY?. B 1aHHOM cTaThe Mbl Obl XOTENN 00PATUTEL BHHU-
MaHHME Ha BO3HHUKAIOIUE B IPOLECCE MPEAbSIBICHHS KOCBEHHOTO MCKa MPOOJIEMbI, MaTepUaIbHbIC U
nporeccyaibHbie. K yncity MatepuaibHbIX IPo0iIeM MOXKHO, HAIIPUMEp, OTHECTH OTCYET MOMEHTA, C
KOTOPOTO0 HauMHAET TeYb CPOK MCKOBOM JIABHOCTH 1O KOCBEHHOMY HCKY. Cy/Ibl CO CCBIJIKO Ha CT. CT.
195, 196, 199, 200, 201 I'K P®, 11.10 nocranoBnenus [Inenyma BAC P® ot 30.07.2013 roma Ne 62 «O
HEKOTOPBIX BOIIPOCAX BO3MEIICHHUS YOBITKOB JIMIIAMH, BXOJSIIIUMH B COCTaB OPraHOB FOPUIHYECKOTO
JIMIIay» YKa3bIBAIOT, YTO TEUCHUE CPOKA MCKOBOH TaBHOCTH MO TPEOOBAHHIO yYaCTHUKA HAUMHAETCS CO
JTHSI, KOTZIa O HApYIICHHH CO CTOPOHBI TUPEKTOPa Y3HAI WM JIOJDKEH OBbLI y3HATH MPABOIPE/IIICCT-
BEHHHK TaKOTO YYaCTHHUKA FOPHINYECKOTO JIMIA, @ IO TPEOOBAHUIO CAMOT0 FOPUIMYECKOTO JIUIA — C
MOMEHTA, KOTJIa FOPHINYECKOE JIUIO B JIMIIE HOBOTO JUPEKTOPA MOJIYYUIIO PEabHYI BO3MOXKHOCTD
y3HaTh O HapylIEHUH JINOO KOrja O HapyUIeHUH y3HaJl MM JOJDKEH ObLI y3HAaTh KOHTPOJIUPYIOIIUI
YYaCTHHK. YKa3aHHBII MOMEHT CY/Ibl IPUYPOUYHMBAIOT K OJIYYEHUIO KOHKYPCHBIM YIIPABIISIOIIUM aKTa
MHBEHTAPH3ALUNS, OJYYEHHE YIACTHUKOM PE3YJIHTATOB ayIMTOPCKON MPOBEPKH, MONyUEHUE HHPOP-

' Cm. nompoGuee 06 stom aBropekmii ananus: BACUJIBEBA, T. A. Koceernbiil UCK 6 YugUIUCIUYECKOM npoyecce
(cpasnumenvro-npasosoe ucciedosanue). Mockpa: Craryt, 2015; BACUJIBEBA, T. A. IlpaBo Ha mnpexbsiBicHHE
IIPOU3BOHOTO UCKA 110 3aKOHOJIATENbCTBY AHIIMU. Becmuuk epasicoanckozo npoyecca, 2014, Ne 5; BACUJIBEBA T. A.
KocBeHHBIIT HCK H «CMEXKHBIS» MPOIECCyaNbHBIC CPECTBA 3aIMUTHI IIPaB U 3aKOHHBIX HHTEPECOB (Ha IpHMepe IpaBa
Anrmuu u CHIA). Becmnuux epasxcoanckozo npoyecca, 2017, Ne 2.

2 Omnpenenenne BAC P® ot 21.04.2014 Ne BAC-3948/2014 o neny Ne A48-675/2013. CIIC Koncyasmanm Ilnioc
[Moxyment omyonuxoBan He 0bu1]; Onpenenenne BAC PO ot 25.03.2014 N BAC-3953/14 mo gery N A46-2921/2011.
CIIC Koncynemanm Ilnioc [JJokyment onyOmukoBan He Obui], Onpenenenue Bepxosuoro cyna P® or 03.04.2015 no
neiy N 303-DC14-7854, AS51-15241/2013. CIIC Koncynomanm ITlnioc [JlokyMeHT omryOIHKoBaH He ObLI].

3 ApxuB ApGurpaxnoro cyna JlansHeBocToanoro okpyra. [loctanosnenue ot 05.09.2016 Ne ©03-4209/2016 no
neny Ne A73-14721/2015.
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MallM{ Ha TOI0BOM 001IeM cOOpaHu?, MomydYeHne reHepaabHBIM IMPEKTOPOM ayIMTOPCKOTO OTYETa,
Ha3HAYEHWE Ha JOJKHOCTH JUPEKTOPA MHOTO Jiuial.

K gmcny nponeccyanbHBIX MPOOIEM, ¢ KOTOPBIMH TAKKe CTAIKHUBAIOTCS apOUTpa)KHBIE CYIbI B
IIPOU3BOZCTBE 110 KOCBEHHOMY MCKY, MOXKHO OTHECTH OIpE/IEIeHUe yYacTHUKA I0PUIMUYECKOTO JIUIa
B KAueCTBE JIULIA 3aUHTEPECOBAHHOIO U IIPABOBBIX IIOCIEICTBUM IPU3HAHUS YKA3aHHOI'O JIULA 3aUH-
TEPEeCOBaHHBIM WU He3aHHTepecoBaHHbIM. Tak, BepxoBuslii cyn PO (manee — BC P®), oTkasbiBas
B Iepefadye KaccalMoHHOM kano0sl rpaxaanuna L. ams paccmorpenust B cyneOHom 3acenanuu Cy-
ne6Hoit komuterun BC P®, ormeru, 4To, OTKa3bIBask B YOBJICTBOPEHUU 3asIBICHHbBIX TPeOOBaHUI O
IIPUBJICYEHUH OTBETYMKA K TPAXTAHCKO-IIPABOBON OTBETCTBEHHOCTH B BUJE BO3MELICHHS YOBITKOB,
CyIbl OCHOBBIBAJIM CBOM BBIBOZA Ha TOM, UTO MCTELl HE SIBISIETCS 3aMHTEPECOBAHHBIM JIMIIOM, HMEIO-
MM [IPABO Ha T0/1auy 3asBICHHbIX TpeOGoBanuii’. J[aHHBINA BHIBOJ 0GOCHOBAH TEM, UTO IPAKIAHUHOM
. yrpadeH craryc y4acTHUKA FOPUINYECKOTO JIULA, UCK IIPEIbSIBIICH B LIEJIAX NOIy4YEHHUsI UM UMYIlie-
CTBEHHOH BBITOZBI (YBEIHMUCHUE JEHCTBUTEIBHON CTOMMOCTH JIOJHU TTPH BBIXOJE U3 COCTaBa yYacTHH-
KOB FOPHIMYECKOTO JIUIA). MEXIy TeM, XOTeNIOCh OBl OTMETHUTD, YTO IPH NPABWIFHOI KBATU(QHUKAIINT
rpaxaanuHa IlI. B kagecTBe MIa HE3aMHTEPECOBAHHOTO, &, CIIEI0BATENILHO, U MPU KOHCTATalluHU OT-
CYTCTBUSI 3aHHTEPECOBAHHOCTH KaK 0OMIeH MpennoCchUIKA K IPOoIeccy, CyJ HEBEpHO H30pall crocod
OKOHYaHMs [IPOU3BOJCTBA 110 JeNly B BUJE OTKa3a B yIOBIETBOPEHUU UCKOBBIX TpeOoBaHUU. Mexay
TeM, Kak B cooTBeTcTBUM C 1.1 4.1 cT. 150 AIIK P® npou3BoacTBO MO A€y MOUICKUT MpeKparie-
HUIO, U, CJICIOBATENIbHO, YCTPAHACTCS HEOOXOMUMOCTh PACCMOTPEHHS JieJIa 10 CYIIECTBY, B TOM YUCIIE
IIPOBEPKU A0BOJOB rpaxkiaHuHa III. 0 TOM, YTO reHepalibHbIH AUPEKTOP HEOOOCHOBAHHO PACXOJ0-
BaJI IPUHAJUIEKAIUE OOLIECTBY JEHEKHBIE CPEJICTBA Ha BBIILIATY 3apabOTHOM IIaThl ceOe U MHBIM
pabOTHHKAM, a TaKKe 3aKJIIo4ajl CIEeJKH Ha 3aBeJOMO HEBBITOAHBIX YCIOBHSX. BbBOx 0 TOM, uTO
OTCYTCTBHE CTaTyca y4aCTHUKA IOPUAMYECKOTO JIMIA Ble4eT NPU3HAHUE JIMLIa HE3aUHTEPECOBAaHHbIM,
HaXOJIUT MECTO U B JAPYTHX CYACOHBIX PELICHUIXS,

OpHako yTpara cTaryca yyaCTHHKAa FOPUAMYECKOIO JIMIa HE BCEra MOKET IMPUBECTH K yTpaTe
npaBa Ha oOpamieHue B cyl. OCHOBBIBasICh Ha MaTeprasiax CyaeOHON MPaKTUKU, MOYKHO CENAaTh BbI-
BOJI O HEOOXOJIMMOCTH aHaJIN3a OCHOBAHUI yTPaThl MOJ0KEHHS YUYAaCTHUKA FOPUANYECKOTO JInLa (Ha-
IpUMep, B CHIIy JOOPOBOJIBHOTO 3asIBICHHS O BBIXOJE M3 COCTaBa IOPHIUYECKOTO JIMIA WU B CHILY
IPUHYAUTENBHOTO JIMIIEHUS JOJU (aKUMI) B pe3yibraTe HacHIMs, 0OMaHa) 10 MPEAbSIBICHUS KOC-
BEHHOro ucka. Tak, ApOutpaxubsiil cyn JanbHEBOCTOYHOIO OKPYyra, paccMaTpHBasi KacCalluOHHYIO
xano00y 3. (MCTLA [0 KOCBEHHOMY HCKY), KOTOPBIl ObLI HE3aKOHHO JIMIIEH JOJIU B Pe3yibrare MOA-
JIEJIKU 3asBIEHUS O BBIXOJIE M3 COCTaBa IOPUANYECKOTrO JHULA U NPOJAKU YKa3aHHO! JI0JIM UHBIM JIH-
LaM, a B JajbHEIIeM [IpaBo Ha JOJI0 KOTOPOro OBLIO BOCCTAHOBJICHO IO PELICHHUIO apOUTPaXKHOTO
cyzia, OTMETHJI, YTO CyAy IIPU HOBOM PACCMOTPEHHUM J€ja M0 UCKY I'paskAaHuHa 3. O BO3MEILICHUU B
CONMAAPHOM TOpSIKE yIepOa, COCTABIIAIOMIETO CTOMMOCTD YHCTHIX aKTUBOB IOPUIMYECKOTO JIMIA,
CIIEAyeT MPEUIOKUTh UCTIY YTOYHUTh, B UbMX MHTEpECax OH BBICTYNAET, MCCIE0BaTh U OLIEHUTH

4 ApxuB ApGurpaxknoro cyaa Ilenrpansnoro okpyra. IToctanosnenue ot 07.12.2016 Ne A54-3822/2013 no nemy
Ne A54-3822/2013.

5 Apxu ApburpaxkHoro cyaa LlenrpansHoro okpyra. [Tocranosnenue ot 07.12.2016 Ne A54-3822/2013 1o peny
Ne A54-3822/2013.

6 ApxuB ApGurpaxHoro cyaa Ypaibckoro okpyra. ITocranosnenne or 06.04.2016 Ne ®09-604/2015 1o neny
Ne A60-8971/2012; ApxuB Tperbero apOuTpakHOro ane/usinuoHHoro cyna. [locranosienne or 02.04.2015 mo memy
Ne A33-13617/2014.

7 Onpenenenne Bepxosroro cyna P® or 04.02.2016 Ne 309-2C15-17664 no meny Ne A76-1792/2014. CIIC
Koncynomanm Inioc [[JokymMeHT omyOIuKoBaH He ObLI].

8 Apxus ApGurpaxroro cyaa MockoBckoro okpyra. [Toctanosnenue ot 20.04.2016 N ©05-2653/2016 1o aeny N
A41-67672/2015.
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00CTOsITENbCTBA BBIOBITHS aKTHBOB OOIIECTBA HA TPEIMET HAJTMYUS BUHBI KaXJIOTO U3 YUpeIuTesnei
U PYKOBOJMTENCH IOPHIMYECKOTO JIMIA, NPEAJIOKUTh JIMIAM, BO3PaKAIOIIUM MPOTUB TpeOOBaHUIA,
MPEACTABUTh JI0KA3aTEJILCTBA TOTO, YTO OHU JICHCTBOBAIM IOOPOCOBECTHO U Pa3yMHO B OTHOIICHHH
FOPHANYECKOTO JIUIA, U 1p.°

Hanmnuue craryca y4acTHHKa IOPHIMYECKOTO JIMIA B MOMEHT NPEABSIBICHUS KOCBEHHOTO HCKa
MO3BOJISIET KBATM(UIIMPOBATH CyJaM NPeIbIBUTENS HCKOBOTO 3asiBJICHUS B KaUeCTBE JIMIA 3aHHTEpe-
coBarHOTO (CT. 4 AIIK P®), nasxe ecii B MOMEHT COBEPIIICHUS MTPABOHAPYIICHUSI OH TAKOBBIM HE SIB-
ssncs !0, Kpome Toro, cyzsl 00pamaiT BHUMaHHe Ha HEOOXOMMMOCTE 000CHOBAHHUS M NPE/ICTABICHUS
JIOKa3aTeNIbCTB TOT0, YTO YYACTHUK JICHCTBYET B MHTEPECAX IOPUINYECKOTO JIUIIA, TIPH MTPEAbBICHUI
MCKOBOTO 3asiByienus .

OcTaBisisi B CTOPOHE CHOPBI OTHOCHTENIBHO NPOLIECCYATbHOTO MOJ0KEHHUS YYACTHUKOB B IIPOH3-
BOJICTBE I10 KOCBEHHOMY UCKY'2, KOHCTATHPYeM JIMIIb UMEOLIUECS MOAXOABI B CyIe0HOM MpaKTHKe
KB (DUKAIINY FOPUIMIECKOTO JIUIA ¥ YIACTHUKA FOPUINYECKOTO JIMIA B KAYECTBE COUCTIOB!3, ropu-
JIMYECKOTO JIMIA B KAY€CTBE TPETHETO JIMIA, HE 3asBIISIONICIO CAMOCTOSTEIbHBIX TPEOOBaHUI OTHO-
CHTENBHO TIPEMETA CTIOPa, U PHUCYKIEHNS yOBITKOB B MOJB3y TAKOTO TPETHETo Juna'4. BepxoBHbIit
cyn PO ormerni, 4To y4acTHHK KOPIIOpalUH JEHCTBYET HE TOJHKO B MHTEpPECaX KOPIOPALUH, Kak
ee MPEeJICTaBUTElb, HO U TPECIIEAYET CBOM ONOCPEI0BaHHbIM (KOCBEHHBIN) HHTEpEC (& MOATOMY, MO
CYTH, SIBISI€TCS KOCBEHHBIM HCTIIOM), KOTOPBIHI 00OCHOBBIBAETCSl HATMYMEM Yy KOMITAHHH KaK HCTIa
MaTepHaIbHO-TIPaBOBOTO TPeOOBaHMsI, 00yCIIOBICHHOTO HEIOyIIEHHEM IPHYHHEHNS e yiepoa, Kak
CyObEKTy TPaXkIaHCKO-TIPABOBBIX OTHOIIEHHMH 'S, JlaHHash MO3MIKS MO CyTH NPHBOAUT K CMELICHHUIO
MIPOIIECCYaIbHOTO MTOJIOKEHUS TIPEICTABUTEINS U MCTIA, HAPYIICHUIO NPUHIUIA CUCTEMHOCTH [IUBH-
JUCTHYESCKON (OPMBI, KOHCTATUPYET HATMYHUE JBYX HCTIIOB B MPOLIECCE, HTHOPUPYSI OCHOBAHUS MPO-
LECCYaJIbHOTO COyYacTHs B CIIy4ae MHOXKECTBEHHOCTH JinL. Haimune onocpejoBaHHOTO U HENOCpe/-
CTBEHHOTO 00BEKTA 3aIIUTHI B IPOU3BOACTBE 10 KOCBEHHOMY HCKY HE JIOJDKHO NPHBOJIUTH K MHOMKE-
CTBEHHOCTH JIMI] HA CTOPOHE UCTIIA, a TeM 0oJiee K CYIIECTBOBAHUIO CYOBEKTa C IBYMsI pa3IMYHBIMU
MpOoIIeCcCyaIbHBIMU MOJOKEHUSIMU. Takoe MOHUMaHKE MPOIECCYaTbHOTO MOJOKEHUS I0PUIHYECKOTO
Jra 1 y4aCTHUKa IOPUANYCCKOTO JIMIa MOXKET IMPUBECTH K Cyﬂe6HbIM OIHI/I6K3.M, B 4YaCTHOCTH, Ha-
npuMep, K 00beTUHEHUIO el 0 UCKY IOPHIMYECKOTO JINIA B JIMIE KOHKYPCHOTO YIPABJISIOIIETO K
TeHEePAIbHOMY JUPEKTOPY O BO3MEIIEHHN YOBITKOB ¥ [0 UCKY YYaCTHHKA IOPUANIECKOTO JINIA K -
PEKTOpPY IOPUIMYECKOTO JIUIIA O BO3MELIeHNHN YOBITKOB. Tak, HampuMep, B paMKax jaeina 0 0aHKPOTCTBE
00IIEeCTBO C OrPaHUYEHHON OTBETCTBEHHOCTBHIO «D» 00PaTHUIIOCH ¢ HCKOM K OBIBIIEMY YYaCTHHKY U
reHepaibHOMY upekTopy JI.A.M., OpiBiIeMy rerepansHomy aupekropy JIL.JI.M. o B3bICKaHUH yOBIT-

9 ApxuB ApOutpaxknoro cyna JlanbHeBocTOUHOTO OKpyra. Iloctanosnenue ot 16.06.2016 Ne ®©03-2371/2016
Ne A73- 8740/2014.

10 Apxus TpeTbero apOMTPaKHOTO amesuIsuoHHoro cyna. Ilocranosnenne or 19.07.2016 no memy Ne A33-
23850/2015.

I Apxus Tperbero apOUTPaKHOIO ANEIAIMOHHOrO cyiaa. Iloctanosienue or 15.10.2013 mo meny Ne A33-
4068/2013.

12 Cm., manp.: MOMCEEB, C. B. [IponeccyanbHOe TOTOKEHHE KOPIOPAIUH U JIHI, OOPAINAOIINXCS B 3AIIUTY HX
npas. 3akousl Poccuu: onvim, ananusel, npakmuxa, 2015, Ne 12, ¢. 33—44; HAI'OEBA, /1. A. [Ipo6aema onpeneneHus
MIPOU3BOJHOTO (KOCBEHHOTO) UCKA. ApOumpadichblil u epaxcoanckuil npoyecc, 2014, Ne 3, ¢. 59—63.

13 Apxus Apbutpaxuoro cyna 3anaano-Cubupckoro okpyra. [Tocranosnenue ot 12.07.2016 Ne ®04-2920/2016 no
neny Ne A46-7177/2015.

14 Onpenenenne BAC PO or 21.04.2014 Ne BAC-3948/2014 o ney Ne A48-675/2013. CIIC Koncyasmanm Ilnioc
[Moxyment omybnukoBan He 6b11); ApxuB ®AC JlansueBocTouHOro Ookpyra. [locranosrenune ot 23.07.2013 Ne ©03-
3215/2013 no nemy NeAS1-18081/2012; Apxus Apourpaxnoro cyna IToomxckoro okpyra. I[Tocranosnenue ot 30.06.
2016 Ne ©06-9842/2016 1o ney Ne A72-4609/2015.

15 Onpenenenne Bepxosnoro Cyma P® ot 26.08.2016 mo nemy N 305-2C16-3884, A41-8876/2015. CIIC Kon-
cynemanm [lnioc [JIokyMeHT oryOaukoBaH He ObL].

225



KOB B BHUJIC HEJIOTOJIYYCHHOH NMpUOBLTH. B manbpHelIeM B JaHHBIH apOUTPaKHBIH Cyl MOCTYITHIIO
3asBIICHHE YYaCTHUKA OOIIECTBA ¢ OrpaHHMYECHHOI OTBETCTBEHHOCTBIO «I» K. K ObIBIIEMY yuacTHH-
Ky ¥ reHepanbHoMy aupektopy JI.A.M., 6pBiiemy renepanpHomy aupekropy JI.JI.M. o B3pickaHUM
YOBITKOB B BHJIE HEIOTIOTYYSHHO!N MPUOBLIH, YKa3aHHBIN YJYaCTHUK TaKKe X0oIaTaicTBOBalI 00 00be-
JIMHEHUH JJAHHOTO JIeJIa C JIeJIOM I10 MCKY OOIIECTBa C OTpaHUYEHHON OTBETCTBEHHOCTHIO «O». OnHa-
KO apOUTpaXKHbIH CyJ| B YJOBJIETBOPEHNUHU XojaraiicTBa yyacTHuka K. 00 oObenmHeHNH Jien 0TKazal,
YKa3aHHOE 3asBJCHUE ObLJIO OCTaBICHO 0e3 pacCMOTpPEeHHUs! (OCHOBAHMEM ITOCIYXHJIH, B YaCTHOCTH,
BBIBOJIBI Cy/Ia O TOM, YTO IIPH PACCMOTPEHHUH YKa3aHHbIX JIeJI HCTI[AMU BBICTYTNAIOT OJHU M T€ K€ JINIA,
a Crop UIeT 00 o1HOM MPEAMETE U 10 OHUM OCHOBAHUSIM). Mexty Tem, anesIsIMOHHAs HHCTaHIIHUS
YKa3aHHBIE BBIBOJIbI ap6I/ITpa)KHOFO Cy/a IepBOI MHCTAHIMK HE MojjepKana. ANeUISIIMOHHBIN Cy
MIOCYUTAJ, YTO YKa3aHHbIE CIIOPBI OTIMYAIOTCS 110 CYyOBbEKTHOMY COCTaBY, OHHU HE SIBILSIIOTCSI TOXKIE-
CTBEHHBIMH, YTO HCKJIIOYAET OCTaBJICHUE 0€3 PaCCMOTPEHHS 3asBICHUs ydacTHUKA K. Ha OCHOBaHMHU
m 1 4. 1 ct. 148 AIIK P®. Kpome Toro, anemisiimonHas HHCTAHIUS yKa3ana, 9YTo JaHHbBIE Jelia CBs-
3aHBl MEXIy CO0O0H MO OCHOBaHWSIM BO3HUKHOBEHUS 3asBICHHBIX TPEOOBAaHUI W MPENCTABICHHBIM
JIOKa3aTeNIbCTBAM, TIPH Pa3pelIeHHH JaHHBIX CIIOPOB MOJIEKAT JOKA3bIBAHUIO aHAJIOTHYHBIE 00CTOSI-
TenbeTBal®. Takum 06paszoM, CieTyst M AalbIIe JOTUKE ale/UISIHORHOTO Cy/Id, MBI IPEHIEM K BBIBOLLY,
YTO TpeOOBaHMS pa3HbIC U YTO 3@ OJHO U TO K€ IpaBOHApYIIeHUE OBIBIINI I'eHEepaIbHbIA TUPEKTOP
OyZeT NpHUBJIEYEH K OTBETCTBEHHOCTH JBaXKAbl. Tak HecoOmoneHne TpeOoBaHNH TPU3HAKOB IPAXK1aH-
CKO-TIpOLIecCyalIbHOH (DOPMBI MOXKET MPHUBECTH K BHIHECEHUIO HE3aKOHHOTO M HEOOOCHOBAHHOTO pe-
LICHUSI.

Hecmotps Ha nmonoxenus 4. 3 u 4 cr. 225.8 AIIK PO, B cOOTBETCTBHHM C KOTOPHIMU Cy/I€OHbIC pac-
XOJIbl, CBSI3aHHBIC C PACCMOTPEHHEM JIeJIa M0 MCKY YYaCTHUKOB FOPHIUYECKOrO JIMIA O BO3MEIICHUH
YOBITKOB, MPUYNHEHHBIX IOPUANYECKOMY JIUILY, HECYT TaKHE YYaCTHUKH B PAaBHBIX JOJSIX, BO3MELIe-
HUE CYIeOHBIX PACXOA0B MPOU3BOUTCS 110 MPaBUIIaM, ycTaHOBJICHHBIM cT. 110 ATIK P®, onpenernen-
HBIC BOIIPOCHI B CY/ICOHOM MPAKTUKE BBI3BIBACT IPUMEHEHNE YKA3aHHBIX MOJIOKCHUN. ApOUTPaKHBIH
cyn 3anaHo-Cubupckoro okpyra, komMeHTHPYS 4. 3 ct. 225.8 AIIK P® u obpainas BHUMaHHE Ha
TO, YTO YYACTHUK FOPUANYECKOTO JIMIA UMEET CTATyC MPOIECCyaIbHOTO MCTIA, OJHAKO HE SBIISAETCS
CTOPOHOH 10 JIeJTy, OTpe/esIiI B Ka4eCTBE IUIaTeIbIIUKa TOCYIapCTBEHHON IOIIIMHBI yYacTHHUKA, a
He topuarueckoe o'’ [To3ToMy, B 4aCTHOCTH, CCBLIKA HA TO, YTO YYaCTHUK HE MOXET Pacrops-
JIUTHCS CPEACTBAMH IOPUIMYECKOTO JIMIA, a TAKXKE Ha HAJOKEHHE CyIOM OOECIEeYUTENbHBIX MEp B
BHJIE 3alpeTa pacropsHKEHHUst UMYIIECTBOM U ICHEKHBIMH CPEACTBAMH Ha PACUETHBIX CUETaX, HE MO-
JKeT ObITh NPUHSATA CYJJOM BO BHHUMaHHE IPHU MPEJOCTABICHUH OTCPOUKHU YIUIAThl FOCYIapCTBEHHOM
TIOILJIMHBI. I[OBOL[ 3asABUTCIIA KaCC&LlPIOHHOﬁ >1<an061)1 0 TOM, YTO AOJDKHBI TPUMCEHATHCS TTOJIOKCHU S
cT. 65.2 I'paxknanckoro xonekca PO (nanee — 'K PD), a ve nonoxenus riasel 28.1 ATIK PO B yactu
HEeCEHUsI CyleOHBIX PACXOI0B, CyA0M ObLI OTKJIOHEH, CeNaH BBIBOA O TOM, YTO MOPSIIOK PaccMOTpe-
HUS 1€ TI0 KOPIIOPAaTUBHBIM criopam perynupyertcs nonoxenusimu rmiassl 28.1 AIIK P®. Bmecre ¢
TEM IIPU YAOBIECTBOPEHNH KOCBEHHOTO HCKa CyIeOHbIE PACXOIbl B3BICKUBAIOTCS B TOJIB3Y YIACTHHUKA,
NPEIBSBUBILETO NCKOBOE 3asiBienne' . Henpunstre cyoM nepBoit HHCTaHIMU PEMIEHHS TI0 BOMPOCY
0 B3BICKaHNU TOCY/IapCTBEHHON MOIIJIMHBI 10 KOCBEHHOMY UCKY HPH MPEJOCTABIEHUH UCTILYy OTCPOY-
KU I10 yIIJIaTe TOCYIapCTBEHHO! MONLIMHY He yMalsieT ycTaHoBIeHHOH KomekcoM 00s13aHHOCTH UCTIA

16 ApxuB TpeTbero apOUTPaKHOTO aneuIUMOHHOro cyiaa. [locranosienue or 10.11.2016 no nemy Ne A33-
18083/2015k12.

17 ApxuB ApGutpaxknoro cyna 3anagHo-Cubupckoro okpyra. ITocranosnenue or 17.02.2016 Ne ®04-470/16 no
neiry Ne A46-13983/2013.

18 Cwm., manp.: ApxuB ApOHTPaKXHOTO cyza 3armaHo- cubupckoro okpyra. [locranosnenue or 12.07.2016 Ne ©04-
2920/2016 o aeny Ne A46-7177/2015.
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IO YIUIaTe TOCYAapCTBEHHON MOLIMHBI 3a 110/1a4y MCKa, & TAKXKe He CIIY)KUT OCHOBAaHUEM JUIsl OTMEHBI
Cy/1eOHBIX aKTOB, €CJIM YKa3aHHBIH BOIPOC ObLT paspeleH CyI0M ane/UIsUOHHON HHCTaHmn .

B kadecTBe MOKa3aTeNbCTB MPUYMHEHHS YOBITKOB IOPUAMYECKOMY JIUIy B CYACOHOH NpaKTHKE
UCTIONB3YIOTCS 3aKIIOYEHUE JKCIIEPTA O PHIHOYHON CTOMMOCTH TMEPENaHHOro umymectsa?’, mocra-
HOBJICHUSI O NPUBJICYEHUH IOPUIUYECKOTO JIMIA K aJMUHUCTPATUBHOM MJIM HAJIOTOBOW OTBETCTBECH-
HOCTH, TIPOTOKOJIBI OOMIETO COOpaHHsl y4acTHUKOB, JOTOBOPHIZ!, pElIEHNst COBETA MPEKTOPOB, Tie-
PENATOUHBIE aKThIZ2, OyXrajTepckuil OasaHc o 0anaHCOBOM CTOMMOCTH akTMBOBZ M ap. OTKPBITBIM
0CTaeTCsl BOIPOC O BO3MOXKHOCTU MCIIOJIL30BAaHUS B KQUECTBE JJOKA3aTEIbCTB B apOUTPaXKHOM CyJIE
MarepuasoB yroJloBHOTo nena. Tak, Hanpumep, ApOurpaxkHsiii cyn CeBepo-KaBkasckoro okpyra oT-
METHJI, YTO CY/IbI CO CCHUTKOM Ha 4acTh | crathu 64, cratbu 67 1 68 ApOUTPaKHOTO MPOIECCYaTbHOTO
konekca Poccuiickoit denepanun, onpenenenue Koncrurymnuonnoro Cyna Poccuiickoit deaeparu
or 01.03.2011 Ne 273-0-O, nocranosinenue [Ipesunnyma Brictiero Apoutpaxuoro Cyna Poccwuii-
ckoit Deneparuu ot 24.06.2014 Ne 3159/14, nocranosnenune Apodbutpaxnoro cyaa Ceepo-Kapkasz-
ckoro okpyra ot 27.08.2015 mo geny Ne A32-442/2014 yka3anu, 4To JI0Ka3aTeIbCTBA, MOIYyYCHHBIC
B YTOJIOBHO-ITPOIIECCYaJIBHOM IOPSIIKE, MOTYT OBITh MCIOJIB30BAHBI B apOUTPAKHOM IPOLIECCE IS
YCTAHOBIICHHUS HATMYUSI WITM OTCYTCTBUS OOCTOSTENHCTB, 000CHOBBIBAIOLINX TPEOOBAaHUS M BO3paKe-
HUSI JIKLL, YIACTBYIONIUX B JIENE, TIPH YCIOBHHM X OTHOCUMOCTH U JomycTumMocTtn?, TlosTomy, B 4acT-
HoctH, Apoutpaxuslii cyq CeBepo-KaBkasckoro okpyra He yBUAE IPOLECCYaIbHOIO HApYyLICHUS B
TOM, YTO HIXKECTOSILIUM CYJOM K MaTepuaiam jena ObUIo IPUOOLIEHO TOCTAaHOBICHUE CIIEJOBATEIL
ciesicTBeHHOro otaena CrencTseHHOro ynpasienus CieacrBenHoro komutera Poccuiickoit @enepa-
IIM O TIPUBJICUCHUH JIMLIA B KauecTBe 00BUHsIeMoro. Bmecte ¢ Tem TpeTuit apOUTpa)KHbIN anesuIsaiu-
OHHBIH Cy/1, OTM€Yasi, YTO MUChbMa Ha UMs MPOKypaTypsl, HauansHuKa OBOII YB/I, Ynpasnenus bOI1
MBI, 3asiBieHue Ha umsi ['eHepanbHOTro mpokypopa PD mpuoOIiieHsl Kk MarepuaiaMm Jienia, Cocaancs
Ha 4. 4 cT. 69 AIIK PO, B cooTBETCTBHH C KOTOPOH TOIBKO BCTYMUBIIHNH B 3aKOHHYIO CHITy IPUTOBOP
CyJa 110 YTOJIOBHOMY ey 00s3aTesIeH /s apOUTPaskHOTO Cy/ia I10 BOIPOCAM O TOM, UIMENH JIH MECTO
OTPE/IENEHHBIE IEHCTBHS M COBEPIIEHBI JIM OHU OTPEIEICHHBIM JUIIOM2S,

Kpome Toro, orpezieneHHbIe TPYTHOCTH BbI3BIBAIOT Y CyI0B ONpEIEJICHUE IIPEIMETa T0Ka3bIBaHUS
B TMIPOM3BOJICTBE TI0 KOCBEHHOMY HCKY, CITOCO0O0B 3amIuThl cyObhekTrBHOTO TipaBa (cT. 12 'K P®D). He
BbI3bIBAET COMHEHHMI NMPUMEHEHHE KOCBEHHOIO MCKa MPH HCHOIB30BAaHUU TAKOTO CIIOCO0A 3allUThI
KaK BO3MelleHue yObITKoB2®, Ha npoTshkeHMH I0CTaTOYHO JI0JITOr0 BPEMEHHN OCTAETCS HE PEIIEHHBIM
BOIIPOC OTHOCUTEJIBHO HCIIOIb30BaHUSI KOHCTPYKIIMH KOCBEHHOTO MCKa IPH MPUMEHEHUH TaKUX CII0-
cO0OB 3alIUTHI, KaK PU3HAHKUE OCIIOPUMOI CIICIIKM HECHCTBUTEIbHON U IPUMEHEHHUE MTOCIISICTBHH
HEeIeWCTBUTENBHOCTH CAEIKH, IPUMEHEHUE MOCIeACTBUN HEAEHCTBUTEIBLHOCTH HUUYTOKHOM CHIENKHU.

19 Onpenenenne BAC P® ot 03.10.2011 N BAC-12343/11 no ey Ne A46-13991/2010. CIIC Koncynomanm Ilnioc
[[loxymeHT ormyOiaukoBaH He ObLI].

20 Apxus Ap6Gurpaxuoro cyna IloBomkckoro okpyra. Ilocranosnenue ot 30.06.2016 Ne ®©06-9842/2016 1o meny
Ne A72-4609/2015.

21 Apxus TpeTbero apOUTPaKHOTO amesUIAMMOHHOTO cyna. ITocranosnenne or 15.04.2015 mo aemy Ne A33-
13616/2014.

22 Apxus DesiepaibHOTO apoUTpaskHOro cyna 3ananno-Cubupckoro okpyra. [loctanosnenue ot 27.09.2013 1o geny
Ne A46-28342/2012.

23 ApxuB ApGurpaxnoro cyaa 3anaano-Cubupckoro okpyra. Ilocranosnenue ot 25.01.2016 Ne d04-26778/2015
o ey Ne A46-17270/2014.

24 Apxue Ap6Gurpaxkuoro cyna Ceepo- Kapkasckoro okpyra. [locranosnenue ot 24.08.2016 Ne ©08- 5190/2016 mo
neny Ne A32-29132/2015.

25 Apxus TpeThero apOUTPa)KHOTO aNeUISIHORHOTO cyaa. [loctanosnenue ot 25.04.2013 Ne A74-2820/2011.

26 Ompenenenne Bepxosroro cyma PO or 03.04.2015 no gemy N 303-DC14-7854, A51-15241/2013. CIIC
Koncynomanm Ilnoc [[JokyMeHT omyOIMKOBaH He ObLT].
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BepxoBusiii cyn PO Bpickasancsi 0 HATMYUU CTaTyca KOCBEHHOTO HMCTHA Yy KOMITAHUH, SBIISIOMIEICS
YYaCTHHKOM OOIIECTBa M OCMAPUBAIOIIEH 3aKII0OUEHHE YKa3aHHBIM OOIIECTBOM M IpakaaHuHOM K.
JIOTOBOPOB 0€3BO3ME3THOTO TOJIb30BAHMS 3EMENBHBIMU YYaCTKaMH, IMOPOKAAIOIINE y YKa3aHHOTO
IpaKIaHMHA MPEUMYIIECTBEHHOE MPABO BBIKYIIA 3eMENbHBIX YUaCTKOB.

[Ipencrasmisercs, 4TO 3aTPOHYTHIE B CTaThe MPOOIEMbI HYKAAIOTCS B JOKTPUHAIBHOM OCMBICIIE-
HuM. BpipaboTKa enHBIX MOX0I0B MO3BOJIUT MIPUNUTH K aJIEKBATHOMY PELICHHIO MTPOOIeM, BOSHUKA-
IOLIMX B IPOU3BOZCTBE 110 KOCBEHHOMY HCKY.
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THE DERIVATIVE ACTION: THE PROBLEMS OF LAW ENFORCEMENT

Vasileva Tatyana Andreevna

Summary

Construction of the derivative action is developed by the doctrine. However there are substantive and procedural
problems caused by bringing derivative action. The author analyses next procedural problems: definition interested
person, procedural position of member and legal persons in procedure on the derivative action, court costs, evidence
of bad faith and unreasonableness of Director‘s actions and others. Special attention is paid to computation of period
of limitation on the derivative action. In Russian court practice there is not common position on the issues presented,
conclusions of the courts are often contrary to the provisions of the doctrine. The author comes to the conclusion about
the necessity of further doctrinal understanding of these problems.
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