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The author made a research on the state of development human rights bioethical legislation and judicial 
protection of bioethical rights under intensive development of civil society, in which everybody’s life, 
health, physical and mental integrity and dignity are core value for the latter, and thus require immediate 
attention of every democratic state. The author makes her proposals for unified specialized bioethical 
justice and unified system of specialized bioethical courts at the international, regional and national 
levels, justifying necessity of them by specific nature of bioethical legal relations and socially based 
prioritisation of the protection of bioethical rights.

In 1971 in his book “Bioethics: Bridge 
to the Future” American oncologist Van 
Renseler Potter, who first proposed the use 
of the term “bioethics”, wrote: “Science of 
Survival is not just science, and new wis-
dom, which would unite the two most im-
portant and absolutely necessary elements –  
biological knowledge and human values. 
Therefore, I propose to refer her term – 
Bioethics” [1].

At the turn of the second millennium 
the humankind faced with global problems 
that were generated by the rapid develop-
ment of science and technology, especially 
in the field of biology and medicine, and 
what are called “bioethical” issues, because 
they are directly related to the preserva-
tion of physical and mental integrity of the 

person, “survival” of its environment and 
surroundings. Among the most pressing 
bioethical issues of concern to humankind 
today are those associated with the use of 
reproductive technologies, including sur-
rogacy, establishing the status of the em-
bryo and the status of the human body and 
its parts, the possibility of cloning human 
organs and tissues, preservation of and 
preventive measures for mental health of 
the population all over the world, attitudes 
to euthanasia, the definition of permis-
sible bounds in conducting bio-medical 
experiments that involve human beings, 
bio-medical experiments that involve ani-
mals, prevention and combating poverty, 
preventing and combating diseases that are 
dangerous for human gene pool etc.
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And since all bioethical issues without 
exception are related to the preservation of 
life, integrity, health and dignity of a human 
being, the social relations which they gener-
ate, must require proper legal regulation.

Due to the dynamic development of 
civil society, every person, his or her life, 
health and dignity become a priority and 
core value for the society and they require 
constant attention in every democratic 
state. Therefore, in the modern era, it is 
bioethics human rights that come to the 
fore in the society and the international or-
ganizations and every state must do every-
thing possible to protect and ensure those 
rights.

It is not coincidental that bioethical is-
sues led to adoption of the large number of 
framework international and regional legal 
instruments that declared principal bioethi-
cal rights, formulated bioethical principles 
and international and regional standards 
for bioethics and human rights.

The international legal instrument of 
universal importance in the field of bioeth-
ics, addressed to all countries and calling 
for the introduction of national bioethical 
laws and a system of bioethical protection 
of human rights was the Universal Dec-
laration on Bioethics and Human Rights 
adopted by UNESCO in 2005. That Dec-
laration proclaimed that all human rights 
acts of the UN and its organizations are 
international legal sources that set inter-
national bioethical standards for the pro-
tection of human rights, respect and pro-
tection of which must be ensured by each 
democratic nation separately and all of 
them collectively to preserve the human 
gene pool and environment [2].

The above Declaration and the wide 
range of international legal acts regulating 

relations in the field of bioethics form the 
framework for the rapid development of 
relevant national legislation on bioethics, 
and especially – in the promotion and pro-
tection of bioethical rights worldwide.

Furthermore, an independent branch of 
bioethics law with its own subject of reg-
ulation and its own legal institutions has 
been emerging from the existing legal in-
stitutions established in the areas of civil, 
environmental, medical, administrative, 
and criminal law. Thus, it iss in this legal 
field that some legal institutes have been 
formed and developed, like the institute 
of transplantation law, the instituted of in-
formed consent of the subjects of bioethi-
cal relations, the institute of mental health, 
the institute of penitentiary medicine, the 
institute of legal regulation of relations be-
tween doctor and patient, the institute of 
legal settlement of euthanasia issues, the 
surrogacy institute, the institute of deal-
ing with foetal materials; the institute of 
humane treatment of animals, in particular 
their use in the research for scientific and 
medical purposes, etc. [3, p. 4].

However, even when the countries are 
members of the same international inte-
grative structure, whose activities directly 
aimed at protecting human rights and fun-
damental freedoms, like the Council of Eu-
rope, which comprised almost all countries 
of the European continent, the protection 
of bioethical and human rights in them are 
carried out differently and in varying de-
grees. For example, in Ukraine and in Rus-
sia surrogacy is permitted, while in Fran�� 
and in Germany it is prohibited.

Euthanasia is permitted to be per-
formed in Switzerland, Belgium, Nether-
lands, Luxembourg, and some states in the 
U.S.A., whiled in all other countries it is 
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prohibited. We have different regulation 
on the status of human body and of its or-
gans, on the question of informed consent 
for removal of organs from the body of 
a deceased person for transplantation, on 
donation issues, on prevention of mental 
disorders and providing of mental health, 
on permission for functioning of destruc-
tive religious organizations in different 
countries.

In addition, large differences exist not 
only in regulation of the bioethical issues 
and ensuring various bioethical rights, but 
also in the system of their judicial pro-
tection. Thus, in most cases the courts 
of general jurisdiction, which examine 
“bioethical” case, do it very superficially, 
as they have no proper legal standards and 
appropriate legal mechanisms to deal with 
bioethical disputes and resolving bioethical 
problems, while the international bioethi-
cal standards for the regulation of this or 
that bioethical issue are implemented in 
national law formalistically without suffi-
cient specification and do not give proper 
legal instruments to the courts to render 
objective, fair, effective and quality judg-
ments.

Insufficient and superficial regulation 
of bioethical relationship, and thus lack 
of adequate legal protection of bioethical 
rights in the society, creates a danger for 
that society, threatens its stability and vi-
ability, and its further development and 
even survival.

In our view, it would be appropriate to 
develop a unified International Bioethical 
Code, which would be universal for the 
whole mankind and whose provisions and 
standards would become mandatory for 
implementation by legislators in all coun-
tries and would serve a basis for develop-

ing national bioethical codes, in which the 
approach to legal settlement of all bioethi-
cal issues would be sole and identical. Yes, 
all bioethical codes, in our opinion, should 
contain the single, unified by the subject 
of legal regulation, legal content and legal 
terminology of the international legal sys-
tem handling of biological objects and cir-
culation of the latter, the most harmonized 
approach to list of bioethical human rights, 
their scope, nature and content of the legal 
provision.

Specificity of the subject of protection 
would also require the formation of a spe-
cialized bioethical justice and creation of 
specialized bioethical courts.

Overall, in modern conditions of the 
emergence of new objects of regulation of 
public relations, specialization of courts, 
even the appearance of the whole system 
of such courts, would undeniably serve to 
increase the effectiveness of justice.

The examples of successful function-
ing of national specialized courts in differ-
ent countries are generally known.

For example, the system of courts of 
general jurisdiction in the United King-
dom comprises, as separate parts within 
the High Court, Commercial Court, which 
adjudicates disputes in trade; Patent Court, 
whose jurisdiction covers examination of 
petitions and complaints regarding patents, 
designs and trademarks; Admiralty Court, 
which consider disputes concerning viola-
tion of maritime transportations, accidents 
during such transportation and reimburse-
ment of related losses [4].

In addition to these, there are special-
ized courts of different competence like, 
for example, industrial tribunals that hear 
disputes between workers and employers, 
and the decision of these tribunals are sub-
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ject to appeal to the Appellate Tribunal on 
labour disputes and others.

In Scotland, there are different special-
ised courts too, like disciplinary court of 
solicitors of Scotland, land courts, military 
courts, labour disputes courts, ecclesiasti-
cal courts, transport and licensing tribunals 
and tribunals in disputes about collecting 
of rent.

Among the specialized courts of the 
Federal Republic of Germany (FRG) for 
the protection of social, labour, economic 
rights, etc., there can be mentioned the ex-
istence of courts: on social issues (set up to 
hear disputes relating to social insurance, 
payment of unemployment benefits, the 
provision of free or reduced medical care, 
etc.), on labour disputes, on financial mat-
ters, on protection of patent rights, juvenile 
courts that decide cases on offenses com-
mitted by minors aged 14 to 18 years and 
young people under 21, etc. [5, p. 102].

The need to provide high quality legal 
protection of civil and human rights en-
courages the international community and 
democratic countries in the world to create 
the international, regional, inter-regional 
specialized courts, whose goal is to protect 
the social, civic, intellectual, economic 
and other rights. Thus, international re-
gional specialized courts to protect human 
rights were established and they are func-
tioning, including the European Court of 
Human Rights (acting under the European 
Convention on Human Rights and Funda-
mental Freedoms 1950), American Court 
of Human Rights, etc., dealing also with 
protection of bioethical rights.

There are also “highly” specialized in-
ternational courts which examine directly 
bioethical cases and protection of certain 

bioethical rights. For example, the Interna-
tional Criminal Court, which was set up in 
2002 and whose competence covers pros-
ecution of persons responsible for geno-
cide, war crimes against humanity, crimes 
against humanity.

However, it should be noted that there 
are significant differences in the imple-
mentation of justice and in functioning 
of judicial systems around the world. As 
rightly observes Nazarenko, even the ju-
dicial systems of the states that belong to 
the same legal family, may differ among 
themselves. As an example, he cites coun-
tries like France, Italy, Spain and Portugal, 
whose judicial systems significantly differ, 
although the national legal systems are very 
similar. This scholar stresses the fact that 
the biggest difference can be observed on 
the issue of existence of different kinds of 
specialized courts and their competences.

Given the importance of bioethical is-
sues and specificity of their protection, the 
need for ensuring and observing bioethical 
rights of every person to life, health, integ-
rity and dignity, there is a need for forming 
not only separate, but also completely uni-
fied bioethical justice, both internationally 
and nationally, and accordingly for setting 
up unified specialized bioethical courts at 
the international, regional, inter-regional 
and national levels.

Moreover, the formation of specialized 
international and regional courts during 
the last decades creates favourable condi-
tions for the establishment of specialized 
international, regional and interregional 
bioethical courts, as courts for protection 
of bioethical rights and to examine all 
existing and future range of disputes on 
bioethical issues. They then will create a 
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foundation for the development of model 
unified national bioethical courts in differ-
ent countries.

thus a universal system of internation-
al bioethical procedural law and bioethical 
justice system shall be set up and it would 
serve the basis for creation of relevant uni-
fied national systems. Bioethical Speciali-
sation of bioethical procedural activities, 
establishment of specialized courts will 
become a reliable guarantee of protection 
for violated or disputed bioethical rights, 
freedoms and legitimate interests of citi-
zens of each state, other persons who are 
subject to bioethical relationships.

It appears that formation of national 
bioethical courts should be preceded by 
development and adoption of internation-
al legal instruments on establishment and 
statutes of relevant courts at the global, re-
gional and interregional levels. For exam-
ple, at the universal level the UN Bioeth-
ics Court can be formed, at the regional 
level – Bioethics Court of the Council of 
Europe, the EU Bioethics Court, at the in-
terregional, in particular, Eurasian level – 
the CIS Bioethics Court.

The above specialization as to forma-
tion of bioethic justice and the introduction 
of specialized bioethics courts would help 
to create optimal conditions for real protec-
tion of bioethical rights and legitimate in-
terests, ensure high quality and efficiency 
of judicial decisions. In addition, the emer-
gence of specialized bioethical courts in its 
turn would contribute to the protection of 
human rights in a global context, and thus 

accelerate the development of civil society 
in all countries and on all continents.

Therefore, every democratic country 
today must promote and encourage inter-
national cooperation in the field of bioeth-
ics and take all effective and appropriate 
measures to ensure bioethical rights for its 
biological, genetic and psychological integ-
rity, rights to physical and mental health.

All countries that have chosen the path 
of democracy and development of civil so-
ciety should do everything possible to cre-
ate a system of specialized bioethics courts 
in their country and to ensure their effec-
tive operation.

It would be expedient at the first stage 
to create the network of model bioethi-
cal courts in different regions and to start 
a specialized training of judges for the 
bioethical courts. For quality and efficien-
cy of such courts, they shall include judges 
with special training. Thus, it appears that 
a judge of bioethical court should have at 
least two University degrees: a legal de-
gree and other degree either in medicine, 
or in biology, or psychology or sociology 
or pharmacology etc.

In addition, to achieve the objective 
and high quality examination of certain 
bioethical cases, it would be advisable 
to include expert opinions of independ-
ent expert organizations that specialize 
in bioethical issues, as well as of com-
munity councils, which in their turn in-
clude professionals who are professionals 
in bioethical issues that are the subject of 
court proceedings.
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