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This article defines private international law doctrines of incorporation and real seat and then turns to
the analysis of freedom of establishment guaranteed by the EC Treaty. The article analyses judgments
of the European Court of Justice, interpreting the freedom of establishment in cases where companies
tried to transfer their seats across frontiers, especially in light of the newest judgment in this area in the
Cartesio case. The analysis of case law shows the link between the freedom of establishment and
private international law doctrines. The article is concluded by a discussion of opportunities that free-
dom of establishment provides for companies, alternatives for cross-border business restructurings and
implications of rising number of these activities.

Straipsnyje apibadinamos tarptautinés privatinés teisés taikomos inkorporavimo ir buveinés doktri-
nos ir tada analizuojama EB steigimo sutarties garantuojama steigimosi laisvé. Aptariama Europos Tei-
singumo Teismo praktika interpretuojant steigimosi laisve bylose, kai bendrovés bandé perkelti buveine
uz valstybés riby. Atsizvelgiant j tai, kaip supratimgq keicia naujausia byla sSioje srityje — Cartesio. Teis-
mo praktikos analizé parodo steigimosi laisvés ir tarptautinés privatinés teisés doktriny rysj. Straipsnis
baigiamas aptariant galimybes, kurias bendrovéms suteikia steigimosi laisvé, ir alternatyvas, kuriomis
jos gali pasinaudoti, siekdamos pertvarkyti verslq, kai tai apima kelias valstybes, bei sio reiskinio dazné-
jimo padatrinius.

Introduction the light of Cartesio' judgment of the Eu-
ropean Court of Justice (ECJ) as decided at
the end of 2008.

The article begins with the general de-

This article analyses the freedom of estab-
lishment as guaranteed by the EC Treaty

and what rights it confers to companies o ¢ )
. scription of the different doctrines of con-
to restructure businesses across-border by i )
. .. . flict of laws rules applicable to companies.
transferring central administration to an- . . i .
) Then it continues with the analysis of the
other Member State. Further we discuss . i
i ) freedom of establishment in the company
what the link between conflict of laws rules . .

mobility cases as decided by ECJ and

applicable by the private international law tries to find the link between the two. The

of Member States with the freedom of es-
tablishment is. This analysis is provided in I Case C-210/06 Cartesio Oktato és Szolgjltaté bt.

143



concluding part will try to shortly assess
what impact does this interlink have on the
cross-border restructurings of the compa-
nies.

The article is comprised of analytical
analysis of the ECJ case law on freedom
of establishment and related topics and
comparison of conflict of laws rules ap-
plicable by the different Member States.
The object of analysis of the article is the
freedom of establishment as guaranteed by
the EC Treaty. The article aims to answer
to what extent the freedom of establish-
ment guarantees the right for companies
to restructure businesses across frontiers,
without undergoing formal re-registration
procedures in the host Member State.

The issue of development of freedom
of establishment in the case law of ECJ has
been widely discussed in academic litera-
ture, however this article analyses the new-
est case of Cartesio and how it explains
the freedom of establishment and position
of ECJ in previous cases. As the popular
position in the academic literature prior
to Cartesio was that the early case law
on freedom of establishment is no longer
actual and there should be EU wide in-
corporation doctrine, the newest case law
seems to alter the picture. In Lithuania the
topic has not been discussed in academic
literature after the Cartesio and therefore
the issue is novel. Furthermore the arti-
cle seeks to raise awareness in Lithuania
of the possibility and effect of application
of EC Treaty principles in the context of
company law (and show that EC company
law is not limited by company law direc-
tives and regulations).
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1. Incorporation doctrine
in private international law

Conflict of laws rules in private interna-
tional law provide for two solutions how
status and legal capacity of a legal person
is established: incorporation doctrine and
real seat doctrine [10, p. 175-176].
Conflict of laws rules in countries of
incorporation doctrine provide that status
and legal capacity of a legal person is estab-
lished by the laws of the country in which
this legal person has its registered office
(statutory seat). Accordingly, under this
doctrine where the legal person transfers its
principal activities (with central administra-
tion) from country A to country B, both fol-
lowing incorporation doctrine, the country
B will look at the laws of country A to see
whether the legal person has retained its ca-
pacity, and the answer will be affirmative.
The incorporation regime is seen as flexible,
allowing transferring of businesses inside
and outside the country on a going concern
basis (without the need to wind-up in one
state and re-register in another) and provid-
ing legal certainty as the question of loss of
legal capacity does not arise with the com-
pany expanding activities across frontiers.
Conflict of laws rules in countries of
real seat doctrine provide that status and
legal capacity of a legal person is estab-
lished by the laws of the country in which
this legal person has its central administra-
tion (real seat — where the management of
the company resides and steers the com-
pany). Accordingly, where a legal per-
son transfers its principal activities (with
central administration) from country A to
country B at least one of which follows



real seat doctrine, and does not re-incorpo-
rate in the country B, it will loose its legal
capacity as the country, following the real
seat theory, will check and see that it is not
incorporated within the country of its cen-
tral administration. The real seat doctrine
is seen as a better tool for retaining higher
standards of protection of creditors, minor-
ity shareholders and employees, helping to
avoid abuse as it does not allow choosing
another country with the lowest standards
of regulation and then moving back to
render business in the former country.

There may be other variations as well,
say for instance a situation where a com-
pany is incorporated in country A, has is
central administration in country B (where
both A and B are incorporation doctrine
states) and this company has also business
in country C. If country C follows the real
seat doctrine, will it find the company to
have no legal capacity, as it is not incorpo-
rated in B? Would the answer be different
if country B followed real seat doctrine?
The real seat doctrine has different modifi-
cations and this paragraph serves to show
that the issue is more complicated than may
seem to be from the first sight. However
the detailed analysis of real seat doctrine
variations is out of scope of this work.

Incorporation doctrine is currently ap-
plied in such Member States as the United
Kingdom and the Netherlands, while real
seat doctrine is applied in Germany and
Italy. Lithuania according to private inter-
national law rules [1, Part 1 Art. 1.19] ap-
plies incorporation doctrine.

These two (incorporation and real seat)
are doctrines of private international law.
On the European Union level we do not

have a harmonizing document telling what
approach should Member States adopt
in relation to companies incorporated in
other Member States [9, p. 490]. The re-
cently in force Rome I regulation, defining
law applicable to contractual obligations,
explicitly excludes issues of legal capac-
ity and incorporation of legal persons from
its scope [8, Part 1 Art. 1(2)(f)]. This is a
drawback in particular when we refer to
the fact that company law is highly harmo-
nised area? and there should be a mutual
trust that the standards of regulation of
companies are high throughout the Union.
The question is even more complex when
we remember that the EC Treaty guaran-
tees freedom of establishment of the EU
nationals — natural persons and companies.
What is a link between the freedom of
choosing an organisational form of busi-
ness, freedom to transfer it across borders
(inside EU) with the conflict of laws rules
recognising or not recognising status and
legal capacity of a company? We will try
to analyse this link below.

2. ECJ case law on freedom
of establishment

The freedom of establishment is guaranteed
by the Articles 43 and 48 of the EC Treaty.
This amounts to primary and secondary es-
tablishment — freedom to form a principal
place of business in another Member State
and secondary establishment — set-up agen-
cies, branches or subsidiaries. Freedom of
establishment guarantees companies op-

2 With certain exceptions only, such as areas of cor-
porate governance — lasting debate about one tier and
two tier boards; also partly company groups regulation.
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portunity to allocate tangible and intangi-
ble resources throughout different Member
States, choose organisational structure and
specific legal regime for this organisation
structure [11, p. 129-131; 8, p. 495]. How-
ever not all the companies may enjoy the
freedom of establishment. Under the Article
48 of the EC Treaty the freedom is granted
only to companies: 1) duly established in a
Member State; and 2) having a link (or con-
necting factor) with a Member State: a) reg-
istered office, b) central administration; or
¢) principal place of business in a Member
State. These two criteria are in certain cases
a decisive factor two determine whether the
company may enjoy the freedom of estab-
lishment.

Analysis of the case law on freedom of
establishment and in particular mobility of
companies across frontiers may be catego-
rised into emigration and immigration cas-
es. This depends on whether the Member
State seeking to regulate mobility of a com-
pany is the origin country for that company,
in which case this is and emigration case;
and vice versa where the Member State is
the host country for that company, it may
be referred as an immigration case. Here we
refer to the transfer of the real seat (central
administration) of the company in question
but not the registered office — i. e. situa-
tions where the company stays registered
with the Member State of origin (with the
laws of the Member State of origin, such as
shareholder rights, corporate governance,
raising and maintaining of capital continu-
ing to apply?) [12, p. 667] but transfers its

3 However again there is uncertainty as to the extent
of origin Member State laws applicable — even incor-
poration doctrine host Member States will apply their
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real seat (central administration) to another
Member State and, in most situations, not
renders any material activity in the Member
State of origin.

ECIJ started with a restrictive approach
in an early case on mobility of compa-
nies — the Daily Mail®. This was an emi-
gration case. The company Daily Mail
wanted to emigrate (move central admin-
istration) with its tax residence from the
United Kingdom to the Netherlands for tax
reasons, but for this UK Treasury’s con-
sent was needed. The Treasury requested
before the transfer of central management
to sell certain assets (most probably so
that capital gains accumulated are real-
ised and taxed in the United Kingdom).
Daily Mail then alleged that the freedom
of establishment as guaranteed by the EC
Treaty should allow it to emigrate without
asking for the UK Treasury’s consent. ECJ
restated that the freedom of establishment
is directly applicable. The Court indicated
that UK allows secondary establishment,
i. e. right for the company registered and
operating in the United Kingdom to es-
tablish agency, branch or subsidiary in the
other Member State. However the situa-
tion in the case was different as Daily Mail
tried to transfer its central administration
to the Netherlands while staying registered
in UK. The Court stated that companies

rules in certain situations, such as taxation on income
originating in the host country, liability of sharehold-
ers or managers in the event of fraudulent insolvency
or opening of insolvency proceedings (this area being
harmonised in the EU — see Art. 3.1 of Council Regula-
tion (EC) No 1346/2000 of 29 May 2000 on insolvency
proceedings).

4 Case 81/87 the Queen v H. M. Treasury, ex parte
Daily Mail, [1988] ECR 188, p. 5483.



are created by national law of the Mem-
ber States determining their incorporation
and activities. The Court went further to
state that problems arising in the event of
transfer of registered office and/ or cen-
tral administration have to be dealt by the
Community wide legislation in the future.
The Court concluded that the freedom of
establishment notion does not guarantee a
right of a company to transfer its central
administration to another Member State
while staying registered with the former
Member State [13, para. 17-25]. Obvious
outcome of Daily Mail was at least (inter-
preted narrowly) that the Member State
of origin of the company was allowed to
control and refuse the emigration of such
company and, if interpreted widely, that
the freedom of establishment guaranteed
only the right to secondary establishment.

A company mobility situation was fur-
ther decided in the probably most widely
debated company law case of the ECJ
ever — Centros®. Centros case involved a
Danish couple incorporating a company in
the United Kingdom and trying to regis-
ter a branch in Denmark with the aim to
render activities solely in Denmark. The
Danish authorities refused registration
claiming that Centros was formally try-
ing to register a branch, however in sub-
stance to transfer central management of
UK registered company, thus avoiding the
Danish law requirements on formation of
capital. In this case ECJ found that Cen-
tros enjoys the freedom of establishment
and Denmark may not refuse registration

5 Case C-212/97 Centros Ltd v Erhvervs- og Selsk-
absstyreksen, [1999] ECR p. [-01459.

of a branch. Indeed the Court used very
strong language, stating that entrepreneurs
are entitled to choose to form a company
in such Member State, the regulation of
which they deem as the most flexible and
this does not constitute an abuse of free-
dom of establishment (even where such
company intends to render activities solely
or mostly in another Member State)®. The
Court further confirmed that the freedom
of establishment may be restricted as all
other fundamental rights, however under
narrow and strict Gebhard’ criteria. This
was an immigration case, in contrast to
the Daily Mail, and ECJ concluded that
the host Member State may not deprive
the company of its right of freedom of
establishment. However in the case itself
the Court did not explain the difference be-
tween Daily Mail and Centros.

The link between the Daily Mail and
Centros was analysed in another freedom
of establishment case — Uberseering®. The
case involved Dutch company Uberseer-
ing, which was engaged in real estate de-
velopment in Germany. Uberseering was
later acquired by German nationals and
eventually found to have transferred its
central administration — real seat — to Ger-
many. Thus under the German real seat
theory Uberseering was fount to have lost

6 Centros, para. 25-30.

7 Requirements established by the Case C-55/94
Gebhard v Consiglio dell Ordine degli Avvocati e Proc-
uratori di Milano [1995] ECR 1-4165: restrictions must
1) be applied in a non-discriminatory manner; 2) must
be justified by imperative requirements of general in-
terest; 3) must be suitable to attain the objectives they
pursuit; 4 ) must be proportionate.

8 Case C-208/00 Uberseering v Nordic Construc-
tion Company Baumagement GmbH (NCC) [2002] ECR
1-09919.
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its legal capacity and deprived of an op-
portunity to protect its business interests
in judicial procedure (ceasing the ability
to be genuine party to legal proceedings).
The parties to the dispute, unsurprisingly,
pointed out to seemingly diverging position
of ECJ in Daily Mail and Centros. Gener-
alising language of the case it can be said
that ECJ found the difference in the fact that
Daily Mail was and emigration case while
Centros, and currently Uberseering, were
both immigration cases’. The Court stated
that only a company established under the
laws of the one Member State and having a
link with it may exercise the freedom of es-
tablishment, accordingly this State of origin
may define what is “the link” and thus regu-
late the movement of company'?. However
the host Member State may not restrict the
right of the company previously established
elsewhere in the EU, to immigrate. Thus

9 See Uberseering, para. 62: “unlike Daily Mail
and General Trust, which concerned relations between
a company and the Member State under whose laws it
had been_incorporated in a situation where the com-
pany wished to transfer its actual centre of administra-
tion to another Member State whilst retaining its legal
personality in the State of incorporation, the present
case concerns the recognition by one Member State of a
company incorporated under the law of another Mem-
ber State...” (underline added).

10 See Uberseering, para. 70: “the Court confined
itself to holding that the question whether a company
formed in accordance with the legislation of one Mem-
ber State could transfer its registered office or its ac-
tual centre of administration to another Member State
without losing its legal personality under the law of the
Member State of incorporation and, in certain circum-
stances, the rules relating to that transfer were deter-
mined by the national law in accordance with which
the company had been incorporated. It concluded that
a Member State was able, in the case of a company in-
corporated under its law, to make the company s right
to retain its legal personality under the law of that State
subject to restrictions on the transfer of the company s
actual centre of administration to a foreign country. *
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Germany was found to infringe the free-
dom of establishment of a Dutch company
trying to transfer its central administration
to Germany by rebutting legal capacity of
the company when real seat was transferred
[16, para. 82, 94]. Interestingly this case also
made clear that both primary and secondary
freedom of establishment are directly appli-
cable and are enjoyed by companies as after
the Centros it was not finally clear whether
companies may enjoy only a freedom for
secondary establishment (e. g. establishing
a branch as in Centros'") or both. The dif-
ference between Centros and Uberseering
is that in the former case the company was
being formed with the view to take up ac-
tivity in another Member State, while the
latter cases involved the transfer of central
management of already operating company.
ECJ however did not apply different treat-
ment because of this and stated that the host
Member States could not hinder transfer of
central administration in neither case.
Position of ECJ in Centros and Uber-
seering was confirmed in another case
Inspire Art'2. The case involved company
Inspire Art which was incorporated in UK
with the purpose of rendering activities
mainly in the Netherlands. By that time
the Netherlands, most probably reacting
to Centros and Uberseering, had adopted
the law requiring formally foreign compa-

11 Even in Centros it was not finally clear whether
this is primary or secondary establishment. Centros
tried to establish a branch in Denmark which looks as
a secondary establishment at the same time it rendered
no business in the United Kingdom and principal place
of administration and business was supposed to be in
Denmark.

12 Case C-167/01 Kamer von Koophandel en Fa-
brieken voor Amsterdam v Inspire Art Limited [2003]
ECR I-10155.



nies (established elsewhere but rendering
activities solely or principally in the Neth-
erlands, such as Inspire Art) to register
branch in the Netherlands and indicate in
the documents of such companies that they
are registered elsewhere than the Nether-
lands, also meet minimum subscribed cap-
ital requirements applicable to the Dutch
companies. Sanctions for failing to meet
these requirements were severe including
joint and several liability of the directors.
The difference form the previous case
law was that the Netherlands did not deny
capacity of the immigrating company en-
tirely, however imposed additional require-
ments. As to the requirement to indicate in-
formation in the Dutch commercial register
about a branch of a foreign company, ECJ
stated that the information required to be in-
dicated by such company is enlisted in Art.
2(1) of the Eleventh company law Direc-
tive!3 and this list is exhaustive, with Mem-
ber States not allowed to create additional
requirements [17, para. 69—72]. The Court
then turned to the minimum subscribed cap-
ital requirement issue. The Court restated its
position in Centros that formation of a com-
pany in a Member State with more flexible
regulation having an aim to render activities
mostly or entirely in another Member Sate
does not constitute and abuse of freedom of
establishment. The Court rejected the argu-
ment that the freedom of establishment only
prevents host Member State from immedi-
ate refusal to recognise the legal capacity.

13 Eleventh Council Directive 89/666/EEC of 21
December 1989 concerning disclosure requirements in
respect of branches opened in a Member State by cer-
tain types of company governed by the law of another
State.

ECJ stated that the restrictions (not immedi-
ate refusal) as imposed by the Netherlands
still must be checked against Art. 46 of the
EC Treaty (stating that Member States may
refuse to apply freedom of establishment
for foreign nationals on grounds of public
policy, public security or public health) and
overriding reasons related to public interest
(Gebhard criteria). The Court immediately
rejected the recourse of the Netherlands to
Art. 46 of the EC Treaty. Regarding Geb-
hard criteria ECJ stated that creditor pro-
tection is not a good reason to impose ad-
ditional requirements as Inspire Art never
concealed that it is a company formed un-
der the laws of England and Wales with the
capital requirements regulated by this law;
in the same manner alleged protection of
fairness in business dealings and efficiency
of'tax inspections could not satisfy Gebhard
criteria. ECJ stated that similarly penalties
imposed by the Dutch legislation such as
the mentioned joint and several liability of
directors was also incompatible with the
freedom of establishment [17, para. 95-97,
131-140].

Accordingly from the judgments above
we see that host Member States may not
deny the legal capacity for immigrating
companies and where they apply restric-
tions, these must be justified by overrid-
ing public interest. Below we will try to
present this in a wider context and explain
remaining rationale of Daily Mail.

3. Is there EC law incorporation
doctrine?

The judgments of ECJ in Centros, Uber-
seering, and Inspire Art have raised much
of an optimism for those supporting wider
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harmonisation and flexibility of company
law in EU. It was stated that companies es-
tablished in one Member State may trans-
fer their central administration to another,
without the host Member States being able
to restrict such transfers (otherwise than
by restrictions following very narrow Ge-
bhard criteria). Does this create an area in
EU where companies may transfer their
on-going business — tangible and intangible
assets together with the transfer of manage-
ment — across borders (inside EU) without
the need to re-incorporate, merge or undergo
other formal procedure? We remember Dai-
ly Mail, and restrictions that Member State
of origin was allowed to apply, but this was
long ago — in 1988, while all further cases
supported the freedom of establishment — is
Daily Mail still the law as is stands? Some
commentators indeed considered that Cen-
tros, Uberseering and Insipire Arts were re-
buttal of real seat doctrine [9, p. 499].
Accordingly, is there a sui generis EU
incorporation doctrine, requiring that EU
Member States would apply incorporation
doctrine vis-a-vis companies established
and having link with Member States? It
seems that despite the Centros, Uberseer-
ing and Insipire Art, the answer negative.
Firstly, ECJ already in Daily Mail case
recognised that certain Member States
have real seat doctrine in their private in-
ternational law'# and this is not per se il-
legal. Nor this was overruled by later judg-

14 See Daily Mail, para. 20: “[c]ertain States re-
quire that not merely the registered office but also the
real head office, that is to say the central administration
of the company, should be situated on their territory,
and the removal of the central administration from that
territory thus presupposes the winding-up of the com-
pany with all the consequences that winding-up entails
in company law and tax law”.
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ments of ECJ. Interestingly in Uberseering
the Dutch government in its submissions
tried to raise the issue of real seat stating:
“the Treaty provisions on freedom of es-
tablishment do not preclude application of
the company seat principle as such* [16,
para. 44] however the Court remained si-
lent of this particular point. Accordingly
the Court has never actually considered
that real seat doctrine per se incompat-
ible with the freedom of establishment,
although the issue was raised.

In the recent judgment of ECJ in Car-
tesiol> the Court was called to consider the
emigration (and not immigration) issue, as
in Daily Mail. Cartesio was a Hungarian
company that transferred its real seat to Italy
and applied to Hungarian company register
to indicate in the register Italy as the place
of its registered seat'®. This makes Carte-
sio different from all the other cases defined
above — it wanted some kind of very un-
typical structural change — transferring real
seat (central administration) to Italy and
then requiring that its registered seat would
be registered as address in Italy, but with the
Hungarian register. Cartesio challenged the
refusal of the register to make entry in the
Hungarian register, but the Court followed
the reasoning in Daily Mail. ECJ restated
that incorporation of a company is achieved
through operation of the national law of the
Member State of origin, accordingly it may
provide requirements for the companies to
be deemed incorporated under its law. The

15 Case C-210/06 Cartesio Oktaté és Szolgaltaté bt.

16 At least this is what it seems to be the situation
as the wording of the case does not clearly reveal where
it is referred to real seat (central administration), and
where to registered seat.



Court indicated that upon emigration, the
Member State of origin may require the
company to retain the connecting factor (or
“link” — for instance, central administra-
tion) with the Member State of origin, thus
restraining the cross border movement of
company’s business [21, para. 109—110].
As defined above, in order to be eligi-
ble to exercise the freedom of establish-
ment, the company must be established
with the Member State and have “link”
or “connecting factor” with the Member
State. The implications of Cartesio seem
to be that upon emigration of the company
the Member State of origin may require
that the company be established and have
another link with the same Member State
(meaning Member State of origin), such as
central administration. Where the company
satisfies requirements of the Member State
of origin, it can exercise the freedom of
establishment and the host Member State
may not block it (with the Gebhard excep-
tion as indicated above). Consequently, the
current position is that a company, origi-
nating in a Member State of incorporation
doctrine is entitled to transfer its central
administration to another Member State
(without losing legal capacity), whether
the host Member State is incorporation
doctrine or real seat doctrine State. A com-
pany, originating in a Member State of real
seat doctrine is not entitled to transfer its
central administration to another Mem-
ber State (without losing legal capacity),
whether the host Member State is incorpo-
ration doctrine or real seat doctrine State.
The result is somewhat paradox — compa-
nies established in incorporation doctrine
States can transfer central administration

to real seat countries, not having to follow,
allegedly higher standards of regulation in
real seat countries, while companies es-
tablished in real seat countries, following,
allegedly, higher company law standards,
may not transfer their central administra-
tion to incorporation doctrine countries.

There are several other unanswered is-
sues.

It is clear that a company from a Mem-
ber State following incorporation doctrine
can transfer its central administration to the
other Member States relying on the free-
dom of establishment. What about a situ-
ation where a company incorporated in a
Member State following real sear doctrine
transfers its central administration to an-
other Member States, however the Member
State of origin ignores or does not challenge
that fact. Is the host Member State or other
Member States (not host and not origin) al-
lowed to find such company to lose its legal
capacity as it does not satisfy incorporation
requirements of the origin Member State?
The answer from Daily Mail and Cartesio
seems to be no. It is for the Member State of
origin to allow incorporation or not, under
the conditions set by it, accordingly other
Member States should not be able to exer-
cise the rights of the origin Member State
without its will. However this finding is
made with reservations as ECJ has not di-
rectly discussed the matter.

Another point is that the First company
law directive!” in Art. 11 provides for an

17 First Council Directive of 9 March 1968 on co-
ordination of safeguards which, for the protection of the
interests of members and others, are required by Mem-
ber States of companies within the meaning of the sec-
ond paragraph of Article 58 of the Treaty, with a view
to making such safeguards equivalent throughout the
Community (68/151/EEC).
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exhaustive list of nullity of companies,
such as failure to comply with the national
law concerning minimum amount of capi-
tal or where contrary to the national law,
the number of founders is less than two.
The Article states that apart from this list “a
company shall not be subject to any cause
of nonexistence, nullity absolute, nullity
relative or declaration of nullity”. The is-
sue is that for legal certainty there should
be very limited cases where nullity of a
company could be ordered. Neither of the
abovementioned cases discusses the link
between the First directive and the right of
a Member State of origin to find that the
company lost legal capacity upon transfer
of its central management to another Mem-
ber State. The explanation could be that the
First directive refers to nullity ab initio, i.
e. that the incorporation was illegal, while
the loss of legal capacity takes effect only
at the moment of the company transferring
its central administration across the border.
However this explanation is only plausible
if such fining of loss of legal capacity “on
the border” does not constitute what Art.
11 of the First directive calls “nonexist-
ence” or “nullity relative”.

Further discussing EU law, it must not
be forgotten that real seat doctrine is ap-
plicable to the Societas Europaea (SE) — a
European company with its own legislative
framework — as it is required that SE would
have the registered office in the same Mem-
ber State as its head office'®. Thus SE has
less opportunities to move across frontiers

18 See Article 7 of the Council Regulation (EC) No
2157/2001 on the Statute for a European company. It is
not however clear whether this is consistent with the EC
Treaty requirement of freedom of establishment.
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than an ordinary company established in a
country of incorporation doctrine.

Another issue is that from the Daily
Mail and Cartesio cases it is clear that the
Member State of origin is entitled to de-
fine the link with it required to provide the
company incorporation, thus the Member
State of origin may restrict the movement
of companies across frontiers, this right
being uncontrolled by ECJ. However the
Court in tax cases interpreting the free-
dom of establishment as granted by the EC
Treaty concluded that the Member States
of origin are not allowed to restrict the
freedom of establishment otherwise than
to safeguard the overriding public interest,
while complying with the Gebhard crite-
ria. The two relevant cases here are Marks
& Spencer'® and Cadbury Schweppes?.

In Marks & Spencer the company chal-
lenged UK tax legislation providing that,
while UK company groups were allowed
to surrender losses from loss making
group companies against profits of prof-
itable group companies (thus decreasing
the taxable profits of these), the UK leg-
islation did not allow to surrender losses
incurred by the group companies incorpo-
rated in the other Member States. In Cad-
bury Schweppes the company challenged
UK controlled foreign company legisla-
tion, providing that where UK company
establishes subsidiaries in low tax zones
(which included EU Member States such
as Ireland), such company was taxed on
the subsidiary’s profits as well as its own

19 Case C-446/03 Marks & Spencer v David Halsey
[2005] ECR 1-10837.

20 Case C-196/04 Cadbury Schweppes plc v Com-
missioners of Inland Revenue ECR [2006] 1-07995.



(unless certain conditions where met or the
motive for having foreign subsidiary was
not to diminish UK tax).

Importantly, in Cadbury Schweppes the
Court stated that searching for advantageous
tax treatment in other Member States (than
the origin Member State) does not in itself
constitute abuse of the freedom of establish-
ment [20, para. 36-038]. In both cases the
Court stated that the notion of freedom of
establishment is primarily directed to ensure
that the host Member State does not discrim-
inate subsidiaries or branches of companies
of the other Member States. However ECJ
stated that the freedom also prohibits the
origin Member State from hindering estab-
lishment of its companies in other Member
States [19, para. 31; 20, para. 42]. In both
cases the Court found that the tax legisla-
tion actually hindered the freedom of estab-
lishment. The Court then checked whether
the restrictions pursue legitimate overriding
objective of public interest and comply with
Gebhard criteria. ECJ indicated that solely
reduction of tax revenue of particular Mem-
ber State may not form the overriding reason
of public interest. However the Court found
that UK tax legislation was drafted to elimi-
nate practices which could “significantly
jeopardise a balanced allocation of the pow-
er to impose taxes between Member States”
also which could amount to tax avoidance
(Marks & Spencer) and which “specifical-
ly relates to wholly artificial arrangements
aimed at circumventing the application of
the legislation of the Member State” — these
were found to be the overriding public in-
terest reasons. [19, para. 33-34, 44, 46; 20,
para. 49, 51]

As the last point the Court verified
the measures against Gebhard criteria. In

Marks & Spencer the Court found UK leg-
islation to be disproportionate to the aim
pursued (and thus contrary to the freedom
of establishment) as the tax legislation
provided for outright refusal to allow sur-
rendering foreign group companies losses,
while the aim could be achieved by requir-
ing such foreign group companies firstly to
attempt to surrender losses in the Member
State of residence [19, para. 55-56, 59]. In
Cadbury Schweppes the Court stated that
the controlled foreign corporations legis-
lation can catch only wholly artificial ar-
rangements but it is contrary to the free-
dom of establishment for this legislation to
catch foreign companies actually pursuing
economic activity [20, para. 65-75].
There are two main conclusions about
Marks & Spencer and Cadbury Schweppes.
Firstly in the emigration cases (Daily Mail
and Cartesio) the Court seemingly allowed
uncontrolled right for the Member State of
origin to restrict establishment of compa-
nies in other Member States while in the
tax cases the Court already controlled the
restrictions applied by the Member States
of origin, requiring overriding reason of
public interest and compliance with the
Gebhard criteria. What is the difference
between these two types of cases? It seems
that in the emigration cases the issue was
not that of freedom of establishment, but
whether the company was incorporated or
not and it was the right of the origin Mem-
ber State to grant or not to grant incorpora-
tion (the rationale being that first you need
to have a company and then you can exer-
cise the right of freedom of establishment
and the origin Member State will tell you if
you have the company or not); while in the
tax cases the Court considered the genuine
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freedom of establishment issue as the ex-
istence of companies was not questioned.
However this explanation is not obvious.
The second conclusion is that after Inspire
Art it was very unclear what actually could
form an overriding public interest reason
to justify restrictions of the freedom of es-
tablishment. After Marks & Spencer and
Cadbury Schweppes it seems that “a bal-
anced allocation of the power to impose
taxes between Member States” and pre-
vention of “wholly artificial arrangements
aimed at circumventing the application of
the legislation” may form this public inter-
est reason even for host Member States.

Accordingly we see that there are many
uncertainties surrounding the transfer of
central administration to another Member
State. Particularly controversial is the con-
sequence that companies registered in real
seat doctrine States cannot transfer their
central administration to other Member
States while those registered in incorpora-
tion doctrine States can. Below we discuss
alternatives for cross-border business re-
structurings.

4. Impact of absence of EC
incorporation doctrine

We can see that there is a room for real seat
doctrine in the EU. The Member States fol-
lowing real seat doctrine may not prevent
the companies from immigrating to them,
but may prevent (consider as without legal
capacity) their own companies from emi-
grating abroad.

Does it make a huge difference? We will
try to apply teleological reasoning here.

Transfer of central administration is
one of the forms of the cross-border re-
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structurings that the company may want to

undertake. The purpose and effect of such

restructurings may be threefold: 1) change
of the applicable law to the company;

2) transfer to more favourable market con-

ditions and business regulation; 3) growth

of the company [9, p. 490—491].

The companies incorporated in real seat
countries are deprived of an opportunity to
undertake restructurings having effects in
(2) and (3) without necessarily having ef-
fect of (1). While the companies established
in incorporation doctrine countries may im-
plement growth and transfer business to a
country with more favourable market con-
ditions, without changing the law applicable
to the company and thus make use of wide
opportunities of regulatory arbitrage. Still
the former companies enjoy other cross-
border restructuring opportunities, having
all 3 abovementioned effects:

+ they can establish Societas Europaea,
enabling the companies to implement
cross-border merger, upon formation
of SE, and to transfer registered office
together with the real seat to the other
Member States, without the need to re-
incorporate [6, Art. 8,17];

* they can implement cross-border merg-
er of two or several public companies,
or two or several private companies;
it may be done solely for the purpose
to transfer registered office to another
Member State?!;

* the most interesting case — it occurs
from Cartesio and earlier SEVIC Sys-

21 Under national measures implementing Directive
2005/56/EC on cross-border mergers of limited liability
companies.



tems?? cases that the freedom of estab-
lishment requires Member States to
allow companies to transfer their regis-
tered office to another Member States,
without the need to re-incorporate, this
being applicable to both directions:
emigration and immigration?3. It seems
that where a company wants to transfer
its registered office to a real seat doc-
trine country, the central administration
will also have to be transferred to the
same direction, but when the company
transfers registered office to incorpo-
ration doctrine country it can transfer
the registered office without central
administration. This however does not
mean expansion of incorporation doc-
trine since such company becomes “na-
tional” of the other Member State.

22 Case C-411/03 SEVIC Systems AG [2005] ECR
1-10805.

23 Which is essential difference from the cases of
exercising freedom of establishment by transferring
central administration without transferring registered
seat. The SEVIC Systems case involved a Luxembourg
company being merged into (merger by takeover) a Ger-
man company, and the German register refused to reg-
ister such a merger for the only reason that it was cross-
border (the Cross-border mergers directive did not apply
at that time). ECJ stated that the company thus exercises
freedom of establishment and may not be restricted
from doing so. SEVIC Systems was novel in such man-
ner that it involved transfer of real seat and transfer of
registered seat together. ECJ stated that the freedom of
establishment still applies. Cartesio case seems to have
expanded this interpretation in two important directions:
1) the freedom of establishment is applicable not only to
cross-border mergers but also to single company cross-
border transfers of registered office; 2) that the freedom
of establishment enables to transfer registered office in
both directions: immigration and emigration (without
Member States being able to block such movements by
other means than those complying with Gebhard crite-
ria). Interestingly the European Commission abandoned
its plan to prepare 14" Company Law Directive on the
transfer of the registered office (to another Member
State), however it seems that ECJ in Cartesio adopted
its own very short 14" Directive.

Accordingly even companies estab-
lished in real seat doctrine Member States
can implement cross-border restructurings,
these being more complex, formalised and
costly than simply transferring the cen-
tral administration to another country, but
still probable. Of particular interest seems
the third option, however without further
regulation it is not fully clear under what
conditions it will be allowed to take place.

At the same time there are uncertain-
ties left. Firstly, companies registered in
incorporation doctrine states and moving
their central administration to other Mem-
ber States will face uncertainties regarding
their “internal law” applicable. For in-
stance the shareholder rights, board elec-
tion, managerial decisions and articles of
association will be regulated by the Mem-
ber State of origin, however there is some
“grey” zone where it is not clear to what
extent the law of the host Member State
will be applicable. For instance the host
Member State law should be applicable for
fraudulent insolvency matters. Less clear
situation is with the employee participa-
tion in management of companies. Cur-
rent position seems to be that this is cor-
porate governance matter and should fall
under “internal law”, thus being regulated
by the law of the Member State of origin
however the answer is not finally clear.
Another point is that inevitably companies
rendering business will face litigation in
the host Member States and courts of these
countries will have to apply the law of ori-
gin Member State to such matters as due
authorisation to act on behalf of the com-
pany or necessary corporate approvals for
business contracts. And vice versa where
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for instance shareholders will file an action
challenging decision of the board of the
company, the court of the origin Member
State will have to assess the activities of
the company in host Member State.

The problem with transfer of registered
office across border as allowed by Car-
tesio is that Member States do not have
legislation ready to make the procedure
clear. Obviously there is a need to protect
creditors in such situation at least by re-
quiring company to announce publicly of
its transfer of registered office. Even more
sensitive issue is taxation in the event of
transfer of registered office as in many cas-
es the Member State of former registration
will lose its jurisdiction to tax company’s
income on global basis (and will be able to
tax only on source bases) thus losing tax
revenue. On the other hand unpredictable
tax consequences deter companies from
taking up this transfer of registered office.

Conclusions

There is no harmonized document tell-
ing what private international law regime
should Member States apply to legal per-
sons. Currently Member States apply both
incorporation and real seat doctrines, both
found legal by ECJ. The EC Treaty guar-
antees the fundamental freedom of estab-
lishment for companies: freedom to form a
principal place of business or set-up agen-
cies, branches or subsidiaries in another
Member State. The freedom of establish-
ment notion has been widely interpreted
during last decades by ECJ. The position
of Court could be structured in the follow-
ing conclusions:
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1. companies may enjoy the freedom of
establishment if they are duly estab-
lished in a Member State and have a
link with a Member State (registered
office, central administration, or prin-
cipal place of business);

2. it is up to the Member State of regis-
tration to define the link required with
the company to grant incorporation in
that Member State and this discretion
seems not to be restricted;

3. the host Member States are not, how-
ever, allowed not to recognise the
companies transferring their central
administration to these States. If such
host Member States want to restrict
the freedom of establishment of im-
migrating companies, they must show
the overriding public interest reason,
which has proved to be difficult;

4. most likely protection of balance with-
in the Community of Member States
jurisdiction to tax income of companies
and prevention of artificial arrange-
ments created for tax avoidance would
form the overriding public interest rea-
son and the Member States here can
apply restrictions to freedom of estab-
lishment. Still such restrictions need to
comply with the Gebhard criteria.

The paradox of the current case law is
that the companies established in incorpo-
ration doctrine States may transfer their
central administration to another Member
States, while those incorporated in real
seat doctrine States may not.

This somewhat discriminatory practice
has only limited impact. The companies
still have opportunities to restructure their
businesses across border by engaging in



cross-border merger, formation of Societas
Europaea or transferring their registered
seat to another Member State.

The rising number of companies es-
tablished in one Member State but hav-
ing their central administration in another
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STEIGIMOSI LAISVE PO CARTESIO BYLOS: ES INKORPORAVIMO

DOKTRINOS TRUKUMAS IR TO PADARINIAI

Robertas Ciotys

Santrauka
Tarptautinéje privatinéje teiséje juridiniy asmeny ci-
vilinis teisnumas nustatomas remiantis inkorporavi-
mo arba buveinés principais. Remiantis inkorporavi-
mo principu, juridinio asmens teisnumas nustatomas
pagal valstybés, kurioje tas juridinis asmuo regis-
truotas, teis¢. Vadovaujantis buveinés principu juri-
dinio asmens teisnumas nustatomas pagal valstybeés,
kurioje yra juridinio asmens centriné administracija
(buveine, valdymo organo buvimo vieta), teisg.
Europos Sajungos mastu néra nustatyta, kurj
principa valstybés narés turi taikyti. Byloje Daily
Mail Europos Teisingumo Teismas pripazino, kad
valstybés narés gali taikyti tiek inkorporavimo, tiek
buveinés principus. Taciau vélesnése bylose, kuriose
teismas nagrinéjo EB steigimo sutarties garantuoja-
ma jsisteigimo laisve, Centros, Uberseering ir Inspi-
re Art, teismas apribojo buveinés principo taikyma.
Siose bylose buvo nagrinéjamos situacijos, kai ben-
drovés perkélé centring administracija (,,imigravo*)
1 kita valstybg narg (priimancia valstybg narg), taciau
liko registruotos pirmesnéje valstybéje nar¢je (regis-
tracijos valstybéje nar¢je). Teismas pazymeéjo, kad
priimanti valstybé naré negali laikyti, jog ,,imigruo-
janti“ bendrové praranda civilini teisnuma. Jeigu
valstybé naré nori taikyti ribojimus ,,imigruojanciai‘
bendrovei, tokie ribojimai turi bati pateisinami svar-
besniu vieSuoju interesu, o patys ribojimai atitikti
Gebhard byloje suformuotus kriterijus (ribojimai
turi biiti nediskriminuojantys, pateisinami viesuoju
interesu, tinkami siekiamam tikslui pasiekti, propor-
cingi). Svarbesnis vieSasis interesas yra interpretuo-
jamas siauriai, tikétina, kad pateisinamos priezastys
taikyti jsisteigimo teisés ribojimus galéty buti siekis
iSsaugoti suderinta valstybiy nariy jurisdikcija apmo-

[teikta 2009 m. lapkricio 20 d.
Priimta publikuoti 2010 m. balandzio 7 d.
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kestinti bendroves, taip pat neleisti visiSkai dirbtiniy
schemuy, skirty vengti mokes¢iy mokéjimo.

Byloje Cartesio teismas patvirtino pozicija
ankstesniame Daily Mail sprendime ir nurodé, kad
registracijos valstybé naré suteikia bendrovei juridi-
nio asmens statusa ir $i valstybé turi teis¢ nurodyti,
koks rysSys turi sieti bendrovg ir valstybg. Taigi regis-
tracijos valstybé naré turi teisg riboti bendrovés cen-
trinés buveinés perkélima | kita valstybg narg. Del
tokios teismo pozicijos susidaro paradoksali situa-
cija, kai inkorporavimo principa taikanciy valstybiy
nariy bendrovés gali perkelti centring administracija
1 kitas valstybes nares (ir priimancios valstybés na-
rés praktiskai to negali riboti), o buveinés principa
taikanciose valstybése narése jsteigtos bendrovés to
daryti negali (nes registracijos valstybé nare, taiky-
dama buveinés principa, konstatuos, kad bendrove
prarado civilinj teisnuma).

Kita vertus, net ir buveinés principa taikanciose
valstybése narése jsteigtos bendroves gali pasinau-
doti kitomis priemonémis, siekdamos pertvarkyti
versla, pavyzdziui, steigti Europos bendrove, sujun-
giant reorganizuoti bendroves, esancias skirtingose
valstybése narése ir, tikétina, remiantis teismo po-
zicija Cartesio byloje, perkelti { kita valstybe nare
registruota buveing.

Didéjanti bendroviy migracija ir kelias valstybes
nares apimanti verslo pertvarka sukelia ir problemy.
Neaiskis tokiy pertvarkymy mokestiniai padariniai,
tam tikrais atvejais sunku nustatyti taikyting teisg, pa-
vyzdziui, kyla klausimas, ar priimanti valstybé naré
turi teisg taikyti taisykles, reglamentuojancias kredito-
riy apsauga (nuo nesaZiningo bankroto) arba darbuo-
tojuy teisg biti atstovaujamiems bendrovés valdyboje.



