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The article presents the results of the research and reveals the following: do lawyers use mediation in their activities, how often
do they do it; how do lawyers evaluate their activities in mediation, what are the reasons for this. Is the lawyers’ knowledge
of mediation sufficient, what influence does the mediator’s qualification have on this; how lawyers value mediation, what is
their attitude towards this method of ADR; whether and how well lawyers are able to provide clients with information about
mediation and what is the opinion of lawyers regarding the most suitable profession for the role of mediator.
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Mediacijos taikymas advokato veikloje

Straipsnyje pristatomi mediacijos taikymo advokato veikloje tyrimo rezultatai ir atskleidziama: ar advokatai taiko me-
diacija savo veikloje, kaip daznai; kaip advokatai vertina savo veikla mediacijoje, kokios to priezastys. Ar advokatams
pakanka ziniy apie mediacija, kokig tam jtaka turi mediatoriaus kvalifikacija; kaip advokatai vertina mediacija, koks ju
pozitris j §] AGS biida; ar ir kiek advokatai geba suteikti klientams informacijos apie mediacija ir kokia yra jy nuomoné
apie tinkamiausia profesija mediatoriaus vaidmeniui.

Pagrindiniai ZodZiai: mediacija, advokatas, klientas, ginco Salys, taikus ginc¢o sprendimas.

Introduction

The dispute resolution system, which has been developing for centuries, constantly requires changes,
and the activities of lawyers are no exception. A study conducted by the European Network of Councils
for the Judiciary (Alternative Dispute Resolution..., 2017) shows that due to the high workload of the
courts, the length of court proceedings increases, and, at the same time, litigation costs also increase.
The lack of confidentiality, the desire of the parties to have more control over the persons who will
resolve their dispute, encourages the disputing parties to use faster, more economical, simpler and more
understandable methods of dispute resolution, such as mediation (Alternative Dispute Resolution...,
2017). The discipline of mediation was created and developed based on various interdisciplinary sources,
such as conflict and behavior research, communication and psychological sciences (Riistow, 2008).
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Legal acts issued by the European Council and European Union institutions promote the development
of mediation and do not limit the application of mediation in the activities of lawyers. Back in 2007,
on March 3, CEPEJ (The European Commission for the Efficiency of Justice) formed the mediation
working group CEPEJ-GT-MED, which prepared the recommendations of the Council of Europe to
assess the impact of mediation (Analysis on assessment...). Later, on December 27, 2007, based on
them, the CEPEJ presented guidelines for the better implementation of the existing recommendations
related to family mediation and mediation in civil relations (Guidelines for a better implementation...).
The guidelines provide specific measures to effectively facilitate the implementation of the recommen-
dations of the Committee of Ministers of the Council of Europe No. R (98) 1, R (99) 19, Rec (2001) 9
and R (2002) 10 and to improve the implementation of the mediation principles provided for in them.
The guidelines discussed the role of not only judges, but also lawyers, appealing to the awareness of
lawyers and noting that codes of conduct for lawyers should, in appropriate cases, include an obligation
or recommendation to consider ADR methods, including mediation, before going to court (paragraph
48). The guidelines also encourage bar associations and legal associations to keep lists of mediation
service providers and provide them to lawyers (paragraph 53). In addition, the guidelines pay a lot of
attention to the mediator’s qualifications and training (paragraphs 20-25).

Comparing the legal provisions in force in Lithuania, intended for mediation in the activities of
lawyers, with those in other countries, it is noticeable that the legal regulation in Lithuania is more
structured, detailed and comprehensive. In Germany, Austria and Great Britain, legal norms that are
more abstract and leave more freedom for interpretation. It can be assumed that some foreign countries
can afford less detailed and comprehensive regulation of mediation today, because the traditions of
applying mediation in them are already established.

Not only has the expression of mediation and legal regulation changed over time, but also the
nature and scope of lawyers’ activities in resolving disputes: from the traditional activities of a lawyer
to additional specialization and/or activities through alternative dispute resolution. In Business Law,
lawyer has become increasingly perceived as a person with expanded expertise (Konnertz, 2014).

The object of the study is the attitude of Lithuanian, British, German and Austrian lawyers to
mediation.

Nature and methods of the work. To carry out the research, the following methods were used:
scientific literature analysis, document analysis, i.e. analysis of results of legal regulation assessment
and comparison, synthesis, survey and quantitative research.

The topic of the research is analyzed based on scientific literature, current Lithuanian, British,
German and Austrian normative legal acts, Mediation Directive and other legal acts adopted by EU
institutions, as well as on CCBE and CEPEJ joint project “Lawyer’s Mediation Guide” (Mediation
Development Toolkit...).

Study population — lawyers from Germany, Great Britain, Austria and Lithuania, included in the
lists of lawyers and selected in a probabilistic way, regardless of their education, gender, age and
length of service. In planning this study and given that a representative sample is obtained when the
characteristics of the sample correspond with high accuracy to the characteristics of the population, it
was important to identify a sample that would allow statistically significant conclusions to be drawn
(Stichprobenrechner...; Apklausos imties dydis...; Sample Size Calculator...). Therefore, the selection
of respondents was done in a probabilistic way, and the sample volume was calculated on the basis of
special sample volume calculators, taking into account that in social research 95% reliability (Kardelis,
2002) is usually chosen and that an error of 5-10% is acceptable in such studies (Ruzevicius, 2016).
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In order to form a representative sample of lawyers, the data provided by the German, British,
Austrian and Lithuanian bar associations on the total number of lawyers was taken into account, on the
basis of which the population size of this study was determined — all in all 314,698 lawyers. According
to sources of information from bar associations in 2020, at the beginning of the year, there were 166,375
lawyers in Germany (Statistics of German lawyers...), 6,569 in Austria (Statistics of Austrian lawyers...),
2,130 in Lithuania (Végelé, 2020) and 139,624 in Great Britain (Statistics of Great Britain lawyers...).

As the general population consisted of 314,698 lawyers, the choice of sample error admissible
for this study was 6 percent, the sample size of the study was set at 267 respondents. 292 lawyers
answered the survey questions. In order to increase the representativeness of the sample, the aim was
to interview as many respondents as possible. Therefore, 6622 lawyers were invited to participate in
the survey. The majority of respondents to the survey were lawyers practicing in Germany (70.89%,
N =207). The participation of lawyers from other countries in the survey is lower, i.e., from Lithuania
(10.62%, N = 31), Austria (9.59%, N = 28) and Great Britain (8.90%, N = 26).

The aim and objectives of the research. After conducting a survey of lawyers in Lithuania, Great
Britain, Germany and Austria (the survey was conducted from February 14, 2020 to May 31, 2020)
regarding the application of mediation in their activities and on the basis of the data obtained during
it, to reveal the following: whether lawyers apply mediation in their activities, how often they do it;
how do lawyers evaluate their activities in mediation, what are the reasons for this. To disclose whether
the lawyers’ knowledge of mediation is sufficient, what influence the mediator’s qualification has on
it; how lawyers value mediation, what is their attitude towards this method of ADR; whether and how
well lawyers are able to provide clients with information about mediation and what is the opinion of
lawyers regarding the most suitable profession for the role of mediator.

Research overview. In Lithuania, there is quite a lot of scientific literature on the topic of medi-
ation, but very few scientific works that would examine the application of mediation in the activities
of lawyers practicing in Lithuania. There are two scientific papers that have touched on the issue of
mediation in the work of a lawyer: G. Staraité-Barsulien¢ dissertation Possibilities of application of
mediation in notarial activities and directions of improvement of legal regulation in Lithuania prepared
in 2010-2017, in which the peculiarities of notarial, lawyer and judge activities as possible mediators
were analyzed (§taraité-Barsuliené, 2018), and N. Kaminskiené, A. Tvaronaviciené, G. Ciuladiené
and 1. Zaléniené scientific article Investigation of Lithuanian Lawyers’ Attitudes Towards Peaceful
Dispute Resolution and Mediation published in 2016, which revealed the reasons for not applying
mediation in the activities of a lawyer (Kaminskiené et al., 2016). Fragmentary insights into the
activities of a lawyer in mediation can also be found in the methodological publication Mediator s
Guide (Kaminskiené¢ et al., 2019) published in 2019 and in the public presentations of the proponent
of mediation, researcher R. Simaitis and lawyer G. Cerniauskas (Simaitis, 2020). The selected re-
search object in Lithuania has not been comprehensively analyzed at all. Thus, it is safe to say that the
doctrine of Lithuanian Law is really lacking scientific works prepared by analyzing and researching
the activities of lawyers in mediation.

Assessing global research on mediation, it has been observed that mediation methods and strategies
have been the subject of research in America since 1970. In Europe, mediation has been somewhat
forgotten for the last 100 years (Hehn, Alsdorf, 2008). However, although the activities of a lawyer in
mediation abroad are studied in more detail than in Lithuania, the author considers that there is a lack
of consistent research covering the full application of mediation in the activities of lawyers.

Relevance of the topic. Lawyers’ positive attitude towards mediation and dissemination of knowl-
edge about mediation in society are one of the main criteria that can encourage disputes to be resolved
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in mediation. Lawyers are often the first point of contact when a dispute situation arises. Therefore, it is
important that they are not only able to properly inform their clients about peaceful dispute resolution
options, but also, if necessary, can properly provide such services themselves.

Use of mediation in the professional activities of lawyers. The study showed that although more
than 90% of lawyers use mediation in their activities, 25% use mediation only sometimes and only
3% — often. This means that although lawyers use mediation in their activities, they do it too rarely.
This is especially noticeable among Lithuanian and German lawyers.

120,00%
100,00%
M The Federal Republic of
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M Great Britain
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M The Republic of Lithuania
40,00%
M The Republic of Austria
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Fig. Application of mediation in the professional activities of lawyers in four
countries (percent)

With a high level of dispute escalation, the parties to a dispute often no longer believe that an agree-
ment with the other party is possible. In such cases, the parties to the dispute often no longer want to
try to resolve the dispute amicably, no longer want a direct communication between them and demand
a judicial settlement of the dispute. The lawyer then finds himself/herself between his/her desire to
settle the dispute through mediation and the client’s claim to take the dispute to court.

Lawyers usually want to do what they do best, i.e., to provide legal advice and represent clients in
court (Hehn, Alsdorf, 2008, p. 375), but today they often face a dilemma — to stay with the traditional
activities of a lawyer and/or to take up additional activities, i.e., apply mediation. In order for a lawyer
to make the right decision, he/she first needs to understand effective methods of dispute resolution,
because today, more than ever before, lawyers operate in a highly competitive market (Hellwig, 2009).
Therefore, lawyers need to understand that the added value of their activity is inseparable from the ability
to effectively resolve disputes in various ways (Hellwig, 2009). Lawyers who are overly litigious risk
becoming socially irrelevant in the cost-controlled business world, as increasingly demanding clients
are reluctant to settle for standard dispute resolution (Cominelli, 2016).

Mediation experts also agree that the involvement of lawyers in mediation is a necessary condition
for the development of mediation. For example, researcher R. Simaitis claims that if lawyers are left
out of mediation, the development of mediation becomes complicated. Researcher A. Trossen noted
that lawyers can support mediation. Only in cases where non-legal topics are mediated (e.g., improving
relationships, work atmosphere, etc.) lawyers do not play a major role. Researcher H. Dexler states that
for further dissemination in society, it would be important for lawyers and mediation to complement
each other and not be seen as alternatives. Seeking to satisfy the client’s interests to the maximum,
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the lawyer must know the peculiarities of both the judicial process and mediation, the similarities and
differences, advantages and disadvantages, and mutual interaction between these two institutes.

The author considers it appropriate not to reduce the significance of involving lawyers in mediation,
because both from the answers of mediation experts, and from the answers of the lawyers themselves,
and all the other material of the research conducted by the author, it is obvious that the involvement
of lawyers in mediation is indeed an extremely important condition for the development of mediation.

Regarding the reasons for which mediation is or is not applied in the activities of lawyers, the study
showed that the application of mediation in the activities of lawyers is mostly encouraged by better
satisfaction of clients’ expectations in mediation and less negative emotions and psychological tension
experienced in mediation. The main reasons why lawyers do not use mediation in their activities are
the lack of clients who would like to resolve the dispute in mediation, and the lawyers’ thinking that,
even without mediation, the parties to the dispute can be successfully reconciled.

Assessment of lawyers’ activities in mediation. Most of the respondents (54.70%, N = 157) an-
swered that they value mediation in their activities ‘well’, while only 26.13% (N = 75) — ‘very well’.
The rest varied between ‘satisfactory’ (14.29%, N = 41) and ‘unsatisfactory’ (4.88%, N = 14). These
numbers show that lawyers still have room for improvement, as only a quarter of the respondents rate
their work in mediation as ‘very good’.

70,00%

60,00%

50,00% M The Federal Republic of
Germany
40,00% M Great Britain
30,00% S )
M The Republic of Lithuania
20,00%
I M The Republic of Austria
10,00% I I H
0,00% b i

Very good Good Satisfactory Not
Satisfactory

Fig. Evaluation of lawyers’ activities in mediation in four countries (percent)

Although mediation is not a service exclusively provided by lawyers (German RDG...), it is
nevertheless inevitably related to dispute resolution. Mediation in the activity of a lawyer differs
from the provision of legal advice, since the law can only be discussed in the mediation process as
the main reference point for a possible dispute resolution. Lawyers applying mediation are not legal
decision-makers, although they have legal training (Trenczek et al., 2017, p. 441).

The study showed that in most cases lawyers assess mediation positively and can apply it in various
areas of legal relations. Nevertheless, the interest of lawyers in mediation is still very low, and the
application of mediation in the activities of lawyers, especially in Lithuania, is rare. On the other hand,
it can be seen that the number of Lithuanian lawyers participating in mediation in the role of mediator
has increased over the last five years.

The study also showed that less than a quarter of lawyers believe that every case they have encoun-
tered in their practice is suitable for mediation. Meanwhile, almost half of the respondents indicated
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that every second, every third or every fourth case is suitable for mediation. The expressions of these
answers signal a favorable attitude of lawyers towards resolving disputes by means of mediation, as
only a relatively small number of lawyers (3.48%) indicated that they have not encountered cases
suitable for mediation.

Other answer

27,53%

There are no such cases

3,48%

Every fourth case 17,42%

Every third case 12,54%

Every second case

20,21%

Each case 18,82%

0,00% 5,00% 10,00% 15,00% 20,00% 25,00% 30,00%

Fig. Eligibility for mediation of disputes faced by lawyers in their activities (percent)

It is noteworthy that, regardless of the role played by the lawyers in the mediation, the mediation
usually ended with a settlement of a peaceful agreement. From this, it can be concluded that media-
tion is valuable not only for the parties to the dispute, but also for the lawyers, because their clients’
loyalty to the lawyers who helped to resolve the dispute in a way acceptable to the client grows. In
addition, it promotes the confidence of the lawyers themselves in mediation, because they see that
mediation works and the next time they are more confident in offering it to their clients and dare to
start mediation themselves.

Mediation is a great way to effectively resolve a dispute, but there is no guarantee that the dispute
will actually be resolved. Due to the informal and non-public process, mediation causes less stress, and
the success of the mediation procedure reduces negative emotions and psychological tension (Kamin-
skiené et al., 2019, p. 25-26). The study also revealed that the largest part of lawyers (37.47%) use
mediation in their activities due to better satisfaction of clients’ expectations, and one fifth (20.08%)
because they experience less negative emotions and psychological tension. In addition, mediation can
be cheaper, faster, less risky compared to court proceedings (Valente, 2014). However, the decision
in mediation is left for the responsibility of the parties to the dispute, so the risk that the parties to the
dispute will not be able to reach amicable agreement remains (Breidenbach, 1997). It is believed that
it is appropriate to entrust the resolution of disputes to professional lawyers, because then the legality
and enforceability of the accepted amicable agreement conditions are better ensured (Kaminskiené et
al., 2019, p. 53).

Despite this, many lawyers are skeptical regarding mediation because they fear losing their jobs
due to competition. Another part of lawyers is not afraid of a decrease in the need for legal services
(due to the growing number of dispute resolution in mediation), but is afraid of competition from
mediators who are not lawyers. According to M. Henssler (Henssler, 1997, p. 134), lawyers should
not have doubts about the competition between them and mediators who do not have legal qualifica-
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tions, because there will always be opportunities to cooperate with psychologically or pedagogically
trained specialists. As for the competition of lawyer-mediators with mediators of other professions,
one cannot fail to notice that mediators with legal qualifications are often considered more competent
(Wambach-Schulz, 2018, p. 17). Therefore, the opportunities for lawyers to establish themselves in
the free market of mediation services are greater (Wambach-Schulz, 2018, p. 17).

Lawyers’ knowledge of mediation. The majority of the lawyers surveyed rated their knowledge
of mediation as ‘very good’ (41.92%) or ‘good’ (41.24%) and only a small proportion rated as ‘satis-
factory’ (15.12%) or ‘low’ (1.03%). The lowest proportion of respondents (0.69%, N = 2) indicated
that they had no knowledge of mediation.
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Fig. Respondents’ knowledge of mediation in four countries (percent)

Country-by-country analysis shows that British and Austrian lawyers ranked the best in the field
of mediation. In contrast, only just over one third of lawyers in Germany and only one fifth of lawyers
in Lithuania appreciated their knowledge of mediation as ‘very good’, suggesting that there is a pre-
dominance among respondents of ‘very good’ or ‘good’ knowledge of mediation.

This study shows that lawyers qualified as mediators have better appreciation of their knowledge
of mediation. For example, ‘very good’ and ‘good’ appreciation of the knowledge of mediation was
as high as 100% of British respondents. The same number of respondents were qualified as mediators
in Great Britain. Among the respondents to the survey, the smallest number of qualified mediators
was in Lithuania. Lithuanian lawyers also scored the least on their self-assessment of the expertise in
the field of mediation.

The majority of all respondents had obtained the qualification of a mediator (67.87%, N = 188).
Evaluating the situation between different countries, it is noticeable that the least number of lawyers
who had obtained the qualification of mediator were in Lithuania - 42.86% (N = 12). On the contra-
ry, all respondents from Great Britain had acquired the qualification of a mediator (100%, N = 24).
Meanwhile, there were 89.29% from Austria (N = 25), and 64.47% from Germany (N = 127). The
fact that more lawyers with mediator qualifications took part in the survey than those without can be
explained by the fact that the survey may have appeared more relevant to those lawyers with mediator
qualifications. Obtaining the mediator’s qualification shows the lawyers’ interest in mediation.
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Fig. Distribution of respondents having the qualification of a mediator (percent)

The study also showed that lawyers believe they are best suited for the role of a mediator compared
to other professions. Lawyer’s profession is actually one of the most suitable for the role of mediator,
without denying that other professions, such as, for example, a judge, a psychologist or a teacher, are
also suitable for this. Legal thinking can, in one case, actually hinder mediation, but in another, it can
be a key aspect in breaking an impasse.

Other answer | 7,84%
All professions | 15, 29%
Teacher | 5,41%
Social worker | S,78%
Psychologist | 17,72%
Notary | 3,92%
Prosecutor i 0,93%
Judge  |— 16,95%
Lawyer | — 25,93%
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Fig. Profession most suitable for the role of a mediator (percent)

Another aspect that can be seen in the assessment of those results relates to the attitude of lawyers
regarding the use of mediation. For example, in the question of why the respondent does not use
mediation in his/her own activities, Austrian respondents were the most likely to flag a lack of qual-
ifications in mediation (18.03%). In Great Britain, no lawyer has taken note of that reply. In view of
the fact that Austrian lawyers assess their knowledge in mediation either ‘good’ (75%) or ‘very good’
(17.86%), it can be concluded that they consider only very good knowledge in the field of mediation
as sufficient qualifications in mediation. In Great Britain, none of the respondents reported that their
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qualifications in the field of mediation were insufficient, but only 80.77% of respondents rated their
knowledge in this field ‘very good’, while the rest rated as ‘good’. It should be assumed that, unlike
Austrian lawyers, British lawyers have lower qualifications in the field of mediation, which, in their
view, is sufficient to provide mediation service.

In the opinion of researcher N. Kaminskien¢ and other authors, the education of lawyers on the issue
of mediation has a fundamental influence on the formation of a positive evaluation of the mediation
process both in the lawyer community and in society in general (Kaminskiené et al., 2019, p. 49).
Lawyers usually end up in mediation only when the court recommends mediation and convinces the
parties that they could try the mediation process, because lawyers have too little information and
knowledge about what mediation is and what mediation options are to solve the dispute without going
to court, and this is a big problem, because the benefits of mediation are obvious (Cerniauskas, 2020).

It is noticeable that when analyzing the requirements for the qualification of a lawyer mediator and
comparing the practices of different countries in this matter, different requirements are found. Article 4
of'the EU Mediation Directive (Directive 2008/52/EC of the European Parliament...) gives the member
states a wide scope of action, it is important to ensure effective mediation services and quality control
procedures for these services. The European code of conduct for mediators stipulates that in order to
ensure the competence of mediators, it is important to promote proper training and constant updating
of knowledge and practical skills (Code of conduct for European mediators..., p. 243). A factor that
strengthens the success of mediation is the extremely high qualification of the lawyer in the field of
mediation.

The greater the conflict between the disputing parties and the more complex the legal relations that
have led to the dispute, the more necessary is the high qualification of a lawyer providing mediation
services. The author’s research revealed that only a very small percentage of lawyers (5.63%) believe
that the requirements for mediator qualifications in their country are ‘very high” and more than a third
of lawyers (37.32%) think that they are ‘high’. More than half of the requirements for the qualification
of lawyers were rated as ‘average’, ‘low’ or ‘other’. This shows that the requirements for mediator
qualifications could be ‘higher’ in all four countries. In addition, the expressions of the survey responses
signal a favorable attitude of lawyers to longer and specialized training for lawyers who play the roles
of not only mediator, but also representative or neutral advisor in mediation. Evaluating the research
conducted by the author, it can be seen that the fewest lawyers who had obtained the mediator quali-
fication were in Lithuania — 42.86 %, in Germany — 64.47 %, and in Austria — 89.29 %. Meanwhile,
all respondents from Great Britain had obtained the qualification of mediator.

To summarize, it can be stated that the greater the conflict between the disputing parties and the more
complex the legal relations that have led to the dispute, the higher qualification of a lawyer providing
mediation services is required. Therefore, the extremely high qualification of a lawyer in the field of
mediation can be a factor that strengthens the success of mediation, when the parties to the dispute
will be professionally directed to solve the dispute constructively.

Lawyers’ ability to explain to clients what mediation is. A large proportion of lawyers in all
assessed countries reported being able to provide clients with information about mediation either on
‘very good’ (48.97%) or ‘good’ (41.38%) level, while only a small proportion of respondents rated
this ability as ‘satisfactory’ (7.93%) or ‘low’ (0.69%). Only a very small proportion of respondents
(1.03%) stated that they did not have this ability. These figures show that most lawyers are ‘good’ and
even ‘very good’ in explaining to clients what mediation is.
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Fig. Respondents’ ability to explain mediation to clients in four countries (percent)

It is interesting to note that, when analysing the replies of lawyers from individual countries, British
lawyers ranked best in their ability to explain to clients what mediation is, and Lithuanian lawyers
rated themselves as worst.

The survey findings that less than half of the respondents (48.97%) rated their ability to explain
to clients what mediation is ‘very good’, and almost a quarter of respondents (23.97%) indicated that
they did not use mediation because there are no clients who would like to settle a dispute in mediation,
suggests presumption that the small number of clients willing to resolve a dispute in mediation may be
partly promoted by the lawyers themselves. That conclusion is based on the fact that some clients may
not receive full information on mediation from their lawyers, some of whom are not able to explain
sufficiently to their clients what mediation is.

The next challenge concerns the lawyer’s ability to explain to the client that the dispute does not
necessarily have to be settled in court, that the dispute can be resolved by the parties themselves,
peacefully with the help of a neutral, independent and impartial person — a mediator. When advising
a client on which dispute resolution procedure to choose, the lawyer should do so in such a way that
the client is able to make a responsible, most favorable and acceptable decision. However, the author
notes that in cases when clients do not have even the slightest knowledge of mediation, a lawyer may
find himself at a dead end and be unable to convey the benefits of mediation.

Another challenge faced by lawyers, which the author tends to attribute to the essentials, is the issue
of the separation of the activities of a lawyer and a mediator. In theory, it seems that there should be no
major problems — the lawyer must be neutral, independent and impartial when carrying out mediation.
Legal advice should not be shared between the parties to the dispute by a lawyer unless he or she pro-
vides general advice at the request of the parties. In practice, unfortunately, it is not as easy and simple
as it may seem at first glance. Legal nuances in dispute resolution are often inseparable from factual
nuances. It is difficult for lawyers to refrain from legal advices as they know them well, especially if
one or both parties to the dispute seek the opinion of the lawyer conducting the mediation on one or
another issue. It is also very difficult to ‘feel” the limit at which a lawyer with legal knowledge must
take active steps to ensure that the weaker side of the dispute is not disadvantaged.

Although lawyers are the entities that are the first and directly face the conflict situations of the
disputing parties, time costs limit the ability of lawyers to inform clients in detail about all dispute
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resolution options during the first meetings. The more so is because in practice we often encounter situ-
ations where the information provided is illegible or misunderstood. As the disputing parties lack basic
knowledge and information about mediation, it is obvious that, in the context of available resources, it
may often be practically impossible to provide clients with the necessary amount of knowledge about
mediation and/or other alternative dispute resolution methods.
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Fig. How often parties of a dispute, even though they have not received infor-
mation about mediation, themselves request that the dispute be resolved through
mediation, in four countries (percent)

Speaking about the role of a lawyer before mediation, lawyer G. Cerniauskas noted that when you
start communicating with a client, mediation is not even discussed, because the client not only does
not know what mediation is, he/she has never heard of it and does not understand it, and often even
confuses mediation with meditation (Cerniauskas, 2020). Therefore, the lawyer has a very important role
in advising the client not only by offering mediation as a way to settle the dispute, but also by educating
the client on this issue. This is also confirmed by the research conducted by the author, because when
evaluating the results of the research between individual states, it can be seen that the main reason for
not applying mediation in the activities of lawyers is the same in all four countries, i.e., there are no
clients willing to mediate the dispute. When resolving disputes with the help of mediation, not only
lawyers, but also parties to the dispute must know what mediation is, understand its benefits and the
principles of its application. Only then is it possible to effectively start talking with the client about
one of the alternative ways to resolve the dispute amicably.

The concept of mediation in the context of a lawyer’s activity also manifests itself in the fact that
lawyers participating in mediation, regardless of the chosen role, must not focus on the strict appli-
cation of legal norms, but on a process based on the search for compromises. In addition, according
to G. Imfeld (Imfeld, 2020), lawyers conducting mediation should not try to satisfy the interests of
each of the disputing parties to the maximum, thereby demonstrating loyalty to the latter. It is much
more important for lawyers-mediators to focus on objectivity, neutrality and impartiality (Henssler,
1997, p. 129), which they must ensure with respect to each party to the dispute without reservation. It
is important to realize that mediation in the activities of lawyers is not a traditional dispute resolution
based on competition, it is rather a cooperation, an effort to understand the real interests of all parties
to the dispute and help them in finding a peaceful solution (Kaminskiené et al., 2019, p. 53).

176



Raimonda Kraemer. Mediation in the Activities of a Lawyer

Conclusions

1.

The interaction between mediation and the activities of a lawyer benefits both parties: 1) by having
legal knowledge, lawyers can contribute to the development of mediation and the improvement
of the quality of mediation through their activities in the field of mediation; 2) mediation, with the
participation of lawyers, advising clients on mediation, including a mediation clause in drafting
contracts and/or disseminating information about mediation to the public, can have a positive effect
on lawyers’ qualifications and notoriety, thus allowing lawyers to remain competitive in the dispute
resolution market.

Lawyers’ attitudes towards mediation, as well as their personal characteristics, qualifications, the
will of the clients and the nature of the dispute, are decisive for lawyers in deciding whether to use
mediation in their activities.

In order for a lawyer to reach an appropriate decision on the suitability of a dispute for mediation,
he or she must have sufficient knowledge and skills in the field of mediation and be able to compare
the possible outcomes of the dispute both in court and in mediation. A lawyer must have a good
understanding of both the litigation process and mediation and other ADRs, their interactions,
similarities and differences.

The influence of lawyers on the development of mediation is one of the greatest, as it is the lawyers
who are the first to be consulted by the parties to a dispute in the event of a dispute. Lawyers also
have a high profile in society because of their professional qualifications in the field of law. There-
fore, in order to develop effective mediation, it is very important to: 1) form a positive attitude of
lawyers towards mediation; 2) ensure that lawyers have sufficient knowledge and experience in
the field of mediation; 3) involve lawyers in mediation activities.

Lawyers are in many cases positive about mediation and can apply it in various areas of legal
relations. Nevertheless, lawyers still relatively often see disputes as unsuitable for mediation, the
interest of lawyers in mediation is low, and the application of mediation in the activities of lawyers,
especially in Lithuania, is rare.

A number of lawyers still consider that the activities of a lawyer and a mediator are only partially
compatible. Nevertheless, lawyers are convinced that they are best placed to act as mediators com-
pared to other professions. This is due to the fact that lawyers have the legal knowledge needed, for
example, in drafting a settlement, assessing the balance of power between the parties, providing
general legal advice (if the parties wish so), and so on.

Lawyers are the most suitable for the role of mediator, compared to representatives of other profes-
sions, because: (1) lawyers have the legal knowledge needed, for example, in drafting a settlement
agreement, assessing the (dis)balance of the parties’ forces, providing general legal advice (if the
parties desired), (2) finding a way out, when the parties to the dispute reach an impasse, based on
the legal basis and/or previous experience gained in resolving disputes, (3) preventing the parties
to the dispute from getting too ‘distanced’ from reality, because any agreement that the parties to
the dispute want to conclude and confirm in court, must comply with mandatory legal norms and
not contradict the public order.
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Mediation in the Activities of a Lawyer

Raimonda Kraemer LL.M.
(Mykolas Romeris University)

Summary

Over time, not only the expressions of mediation have changed, but also the nature and scope of the lawyer’s activity in
resolving disputes: from the traditional activity of a lawyer to additional specialization and/or activity with the help of
AGS. Over time, the lawyer became increasingly perceived as a person with ‘extended” competence.

Today, high demands are placed on lawyers not only by clients but also by the market of legal services. Therefore, it
is necessary for him to seek new competences that would help to optimally examine each legal dispute and thus remain
in a competitive environment. In recent years, mediation has gained more and more importance, but its application in
lawyers practice is still insufficient.

The results of the study showed that, although lawyers use mediation in their activities, they do it too rarely. Lawyers
still have to improve when applying mediation, because only a quarter of the respondents rated the lawyers themselves
as ‘very good’ in mediation.

Among the respondents, ‘very good’ or ‘good’ knowledge about mediation dominates. In addition, this study showed
that lawyers with mediator qualifications rate their knowledge of mediation better. Among all the respondents who took
part in the survey, the least number of those who obtained the qualification of a mediator were in Lithuania. Lithuanian
lawyers also rated their knowledge in the field of mediation the worst.

Given that less than half of the respondents (48.97%) rated their ability to explain mediation to clients as ‘very good’
and almost a quarter of respondents (23.97%) stated that they do not use mediation in their activities, because there are
no customers who want to resolve the dispute in mediation — it is assumed that with the small number of clients willing
to resolve the dispute in mediation, perhaps the lawyers themselves contribute in part. This conclusion is based on the
fact that some clients may not receive comprehensive information about mediation from their lawyers, some of which
fail to adequately explain to their clients what mediation is.
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In addition, the majority of interviewed lawyers quite often see cases of dispute as unsuitable for mediation, even
though it has been scientifically researched that basically all conflicts can be mediated. Therefore, it is reasonable to ask
whether lawyers do not lack knowledge when deciding on the suitability of disputed cases for mediation.

Mediacijos taikymas advokato veikloje

Raimonda Kraemer LL.M.

(Mykolo Romerio universitetas)

Santrauka

Sio tyrimo objektas — Lietuvos, DidZiosios Britanijos, Vokietijos ir Austrijos advokaty poziiiris j mediacija. Tyrimui atlikti
buvo naudojami: mokslinés literatiiros analizés, dokumenty analizés, t. y. teisinio reglamentavimo vertinimo ir lyginimo,
sintezés, apklausos bei kiekybinio tyrimo rezultaty analizés metodai.

Tyrimo tikslas ir uzdaviniai: atlikus Lietuvos, Didziosios Britanijos, Vokietijos bei Austrijos advokaty apklausa (ap-
klausa vykdyta 2020 m. vasario 14 d. — 2020 m. geguzés 31 d.) dél mediacijos taikymo jy veikloje ir remiantis jos metu
gautais duomenimis atskleisti: ar advokatai taiko mediacija savo veikloje, kaip daznai; kaip advokatai vertina savo veikla
mediacijoje, kokios to priezastys. Atskleisti, ar advokatams pakanka ziniy apie mediacija, kokia tam turi jtaka mediato-
riaus kvalifikacija; kaip advokatai vertina mediacija, koks jy pozitris j §§ AGS buda; ar ir kiek advokatai geba suteikti
klientams informacijos apie mediacija ir kokia advokaty nuomoné apie tinkamiausia profesija mediatoriaus vaidmeniui.

Tyrimas atskleid¢, kad nors daugiau nei 90 proc. advokaty savo veikloje taiko mediacija, vis délto net 25 proc. res-
pondenty ja taiko tik kartais ir vos 3 proc. — daznai. Tai reiskia, kad advokatai per retai taiko savo veikloje mediacija. Ypac
tai pasakytina apie Lietuvos ir Vokietijos advokatus. Advokatams apsisprendziant dél mediacijos taikymo savo veikloje
lemiama reikSme turi jy pozitiris | mediacija, taip pat asmeninés savybés, kvalifikacija, klienty valia ir kilusio gin¢o pobudis.

Tyrimas parod¢, kad mediacija taikyti advokaty veikloje labiausiai skatina geresnis klienty likes¢iy patenkinimas
mediacija ir mazau patiriama neigiamy emocijy bei psichologinés jtampos mediacijoje. Pagrindinés priezastys, dél kuriy
advokatai netaiko mediacijos savo veikloje, — klienty, kurie noréty gin¢a spresti mediacija, trikumas ir advokaty supra-
timas, kad ir be mediacijos galima sékmingai sutaikyti ginco $alis.

Dauguma respondenty (54,70 proc., N = 157) mediacija savo veikloje vertina ,,gerai®, o tik 26,13 proc. (N = 75) —
,labai gerai“. Kity atsakymai ,,patenkinamai“ (14,29 proc., N =41) ir ,,nepatenkinamai‘* (4,88 proc., N = 14). Sie skaiciai
rodo, kad advokatams dar yra kur tobuléti, nes savo veikla mediacijoje ,,labai gerai“ vertina tik ketvirtadalis atsakiusiyjy.

Tyrimas parodé, kad daugiausia advokatai mediacija vertina teigiamai ir gali taikyti ja jvairiose teisiniy santykiy
srityse. Nepaisant to, advokaty doméjimasis mediacija dar labai mazas, o §is tarpininkavimo biidas advokaty veikloje,
ypac¢ Lietuvoje, — taikomas retai. Kita vertus, matyti, kad Lietuvos advokaty, kurie dalyvauja mediacijoje kaip mediatoriai,
skaiCius per paskutinius penkerius metus iSaugo.

Daugelis advokaty (37,47 proc.) mediacija savo veikloje taiko geresniam klienty likesc¢iui patenkinti, o penktadalis
(20,08 proc.) dél to, kad patiria maziau neigiamy emocijy ir psichologinés jtampos. Be to, mediacija gali biiti pigesné,
greitesné, maziau rizikinga, palyginti su teismo procesu. Vis délto sprendimas mediacijoje paliktas ginco Saliy atsakomybei,
todél rizika, kad ginco Salims pasiekti taikos susitarimo nepavyks, isliecka. Manoma, kad gincus spresti tikslinga patikéti
teisininkams profesionalams, nes tada geriau uztikrinamas priimamy taikiy susitarimo salygy teisétumas ir jvykdymas.

Dauguma tyrime dalyvavusiy advokaty savo zinias apie mediacija jvertino ,,labai gerai* (41,92 proc.) arba ,,gerai*
(41,24 proc.) Nedaugelis respondenty savo $ios srities zinias vertino ,,patenkinamai“ (15,12 proc.) ar net ,,menkai*
(1,03 proc.). Tik du respondentai nurodé neturj ziniy apie mediacija. Todél galima teigti, kad tarp respondenty dominuo-
ja ,labai geros* arba ,,geros™ Zinios apie mediacija. Atlikus analiz¢ pagal valstybes, matyti, kad geriausiai savo zinias
mediacijos srityje vertino Didziosios Britanijos ir Austrijos advokatai. Vokietijoje savo zinias apie mediacija labai gerai
ivertino tik Siek tiek daugiau nei trecdalis, o Lietuvoje tik penktadalis advokaty.

Sis tyrimas taip pat atskleidé, kad turintys mediatoriaus kvalifikacija advokatai savo Zinias apie mediacija vertina
geriau. Pavyzdziui, ,labai gerai® ir ,,gerai” savo zinias apie mediacija vertino net 100 proc. Didziosios Britanijos res-
pondenty. Tiek pat respondenty buvo jgije ir mediatoriaus kvalifikacija. IS visy apklausoje dalyvavusiy respondenty
maziausiai mediatoriaus kvalifikacija jgijusiyjy buvo Lietuvoje. Pras¢iausiai savo mediacijos srities zinias vertino taip
pat Lietuvos advokatai.

Mediatoriaus kvalifikacijai turéty biiti keliami patys auks¢iausi reikalavimai, taciau daugiausia vyrauja vidutiniai
ir auksti reikalavimai. Specializuoty mediacijos mokymy advokatams taip pat triiksta. Nepaisant to, advokatai, igije

180



Raimonda Kraemer. Mediation in the Activities of a Lawyer

mediatoriaus kvalifikacija, turi daugiau ziniy apie mediacija, palyginti su tais, kurie mediatoriaus kvalifikacijos neturi,
taip pat geba geriau paaiskinti klientams, kas yra mediacija. Todél skatintina advokatams jgyti mediatoriaus kvalifikacija.

Daug advokaty visose valstybése nurodé galintys klientams suteikti informacijos apie mediacija arba ,,labai gerai*
(48,97 proc.) arba ,,gerai“ (41,38 proc.). Nedaugelis respondenty vertino §j gebéjima ,,patenkinamai* (7,93 proc.) arba
menkai“ (0,69 proc.). Neturin¢iy $io gebé¢jimo buvo tik 1,03 proc. respondenty. Todél galima teigti, kad dauguma
advokaty ,,gerai* ir net ,,labai gerai* geba paaiskinti klientams, kas yra mediacija.

Advokaty jtaka mediacijos plétrai yra viena i§ didziausiy, nes butent advokatai yra tie specialistai, j kuriuos gin¢o
Salys, kilus gincui, patarimo dél jo sprendimo kreipiasi pirmiausia. Advokatai dél savo profesinés kvalifikacijos teisés
srityje taip pat turi didelj autoriteta visuomeng¢je. Veiksmingai mediacijos plétrai labai svarbu: 1) formuoti teigiama advo-
katy poziurj j mediacija; 2) uztikrinti, kad advokatai turéty pakankamai ziniy ir patirties mediacijos srityje; 3) jtraukti
advokatus j mediacijos veikla.

Raimonda Kraemer LL.M. has a university degree and many years of experience in education, law and
mediation. The underlying aim of her doctoral thesis was to research and evaluate the application of
mediation in the legal practice of lawyers.

Raimonda Kraemer LL.M. turi universitetinj iSsilavinima ir ilgametg patirtj Svietimo, teisés ir mediacijos
srityse. Pagrindinis jos daktaro darbo tikslas buvo istirti ir jvertinti mediacijos taikyma advokaty profe-
sinéje veikloje.
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