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Introduction

On 15 June 2006, the Employment Relationship Recommendation, 2006 (No. 198) was adopted by the
International Labour Organization (ILO) (hereinafter referred to as the ‘Recommendation’) during
the 95™ session of the International Labour Conference (ILC).

Since then, it has been intermittently cited in academic publications, legal texts, and court rulings
whenever universal answers are sought to the question of what constitutes an employment relationship
in general. Probably one of the most famous examples is the European Court of Human Rights (here-
inafter referred to as ‘ECHR”), which in the case of Sindicatul “Pastorul cel Bun” v. Romania referred
to the Recommendation in the absence of international definitions. Specifically, it cited the principle
of ‘primacy of facts’ as outlined in Chapter II, Section 9, and concluded that: “the determination of
the existence of such a relationship should be guided primarily by the facts relating to the performance
of work and the remuneration of the worker, notwithstanding how the relationship is characterised in
any contrary arrangement, contractual or otherwise, that may have been agreed between the parties”
(Sindicatul “Pastorul cel Bun”, 2013, para. 142). The decision supports the argument that this principle
holds a certain degree of universal significance in the international context. The Court of Justice of
the European Union (hereinafter referred to as ‘CJEU”) also applies this principle in essence as part
of its consistent jurisprudence when defining the EU’s autonomous ‘worker’ concept!, and individual
ILO member states likewise follow it in principle when interpreting their national legal concepts?
that determine an employment relationship®. Even in the ultimately unsuccessful draft directive and
in the adopted version of the directive on platform work, a reference to the Recommendation is made
(Proposal for a Directive..., 2021, recital 21; Directive (EU) 2024/2831, 2024, recital 27), suggesting
a significance even beyond the traditional employment relationships to new forms of work.

However, some voices in the literature take this a step further by attempting to draw universal
conclusions about the characteristics of an employment relationship based on the example factors
mentioned in the Recommendation’s Section 12 (namely, ‘subordination’ and ‘dependence’) and the
example indicators outlined in Section 13. Such approaches are sporadically found in Lithuanian liter-
ature, where these example factors and indicators are also used in attempts to refine the understanding
of national definitions.

T. Davulis proposes assessing subordination, which constitutes the basis for the existence of an
employment contract according to Article 32 of the Lithuanian Labour Code, using indicators and pro-
viding a list of non-exhaustive examples in his 2018 Commentary on the Labour Code (Davulis, 2018,
p. 133—134). A considerable number of these indicators appear to draw from Chapter II Section 13 of
the Recommendation®, prompting scrutiny of the Recommendation’s role in interpreting Lithuania’s
national concept of the employment relationship.

' Judgment of the CJEU of 14 October 2010, Union Syndicale Solidaires Isére, para. 29; Judgement of the CJEU
of 11 November 2010, Danosa, C-232/09, para. 46; Judgement of the CJEU of 9 July 2015, Balkaya, para. 37.

2 e.g., in Lithuania: Ruling of the Supreme Court of Lithuania of 31 January 2001; in Germany: Section 611a of its
Civil Code (BGB); in the UK: Autoclenz Ltd v Belcher [2011] UKSC 41.

3 Only in principle, because this concept can take different forms in practice. E. Kocher highlights that, e.g., in
German law, there is debate over whether the aim in its national definition is to give effect to the actual intentions of the
parties to the contract which would represent a specific application of the ‘falsa demonstratio non nocet’ principle. On the
other hand, the purpose of this principle in the Recommendation appears to be to prevent attempts at ‘creative compli-
ance’ with employment law obligations (Kocher, 2021, p. 614).

4 Even if T. Davulis does not explicitly indicate this, the majority of the example indicators he lists are so similar to
those outlined in Section 13 of the Recommendation that it can be assumed with great certainty that he has taken them
from the Recommendation.
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Previously, I. Povilaitien¢ had already referred to Section 13, by claiming that Section 13 (a) serves
to define subordination (Povilaitiené, 2012, p. 40, 73). However, she adds that the Recommendation
does not identify the specific indicators and their quantities that would give rise to a legal presumption
of the existence of an employment relationship (Povilaitiené, 2012, p. 74).

Similar universal conclusions were also drawn by V. Granickas from Section 13 of the Recommen-
dation (Granickas, 2010, p. 321). In his opinion, it sets out the qualifying features of an employment
relationship and establishes a connection to the definition of an employment contract valid at the time
and outlined in Articles 93 and 98 para. 1 no. 1 of the old Lithuanian Labour Code which ceased to
be in force in 2017 (Granickas, 2012, p. 1595). V. Granickas further argued that the main criterion
for the entitlement of an employee to fair remuneration is the work actually performed in the light
of the Recommendation’s Section 13 (a) (Granickas, 2010, p. 321). Unlike T. Davulis and I. Povilai-
tiené, however, V. Granickas argues that the example indicators do not merely define some form of
subordination, but rather the employment relationship as a whole. However, it is evident that all these
approaches attempt to relate the example factors and indicators to each other and assign them inherent
substantive meaning without further context, which can then be used to also develop an understanding
of the national concept of the employment relationship.

Also internationally, the Recommendation is occasionally referenced when universal approaches to
discussing the employment relationship are sought. Z. Hajn concludes from the Recommendation that
subordination or dependence are necessary conditions for establishing the existence of an employment
relationship. According to him, ILO member states should list specific indicators of the existence of an
employment relationship by law, as exemplified in Section 13, in such a way as to cover all forms of
contractual arrangements that place the worker in an unequal bargaining position and, therefore, require
the protection of an employment relationship. He derives from the Recommendation that the reason for
this unequal bargaining position is the existence of subordination or dependence (Hajn, 2024, p. 43).

Similarly, T. E. Coleman and L. G. Mpedi argue that Recommendation 198 “further outlines a
range of factors that ought to be considered when ascertaining whether there exists an employment
relationship between an individual and an employer” (Coleman and Mpedi, 2023, p. 63). However,
they refer to the example indicators from Section 13 when discussing these ‘factors’.

P. Schoukens, E. De Becker, and C. Bruynseraede, on the other hand, write that Section 12 of
the Recommendation points towards subordination and dependency to determine what constitutes
an employment relationship, and that Section 13 provides additional guidance in determining what
constitutes an employment contract by describing, in a non-exhaustive manner, the indicators relating
to subordination and dependency (Schoukens et al., 2024, p. 5). P. Schoukens and A. Barrio describe
one of the goals of the Recommendation even as ensuring “a more stable definition of the concept of
employment relationship” (Schoukens et al., 2017, p. 309). Although P. Schoukens, E. De Becker,
and C. Bruynseraede further note that while the Recommendation itself does not provide a universal
definition of the notion of ‘employment agreement’, it does set out — in their opinion — a set of indi-
cators that offer guidance to determine whether a particular arrangement constitutes an employment
relationship (Schoukens et al., 2024, p. 5).

The UK’s case law attributes an even somewhat binding effect to the example factors and indicators.
In the case of the Independent Workers Union of Great Britain v Central Arbitration Committee® in the
UK, the Court of Appeal, when dealing with the autonomous definition of the employment relationship
within Article 11 of the European Convention on Human Rights, mentioned that the Recommendation

5 Commonly referred to as Deliveroo.
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provides no “(recommended) definition” (The Court of Appeal, 2021, para. 58). However, the UK’s Su-
preme Court later followed the statement of Underhill LJ in the Court of Appeal that the Recommendation
recognizes an underlying concept of subordination and identifies “a number of familiar indicators” of the
existence of such a relationship, and that it relied in its decision heavily on some of the example factors
and indicators (The UK Supreme Court, 2021, paras. 41, 60, 61 (3), 68 (3), 71)°. Although the case has
been discussed, and certain aspects of the case have been critically evaluated by scholars such as A. Bogg
(Bogg, 2019, p. 13) and N. O’Connor (O’Connor, 2024, p. 75), there appears to be no critical assessment
of whether taking INTO account the example factors or indicators at all was, in fact, appropriate. This
seems to open the door for the example factors and indicators to be used for the autonomous definition
of employment relationships in international contexts. All these approaches attempt to find answers to
the question of what typically characterizes classical employment relationships by drawing on Sections
12 and 13, and thus serve as criteria for distinguishing them from genuine self-employed relationships.

A different approach is followed by E. Kocher. She also references the example factors and indica-
tors but uses them just as a starting point for an interdisciplinary analysis, to explore how employment
law could systematically consider the character of platform work (Kocher, 2021, p. 607-633). For this,
she grouped individual indicators from the Recommendation into the following five subcategories:
subordination or hierarchy, organizational integration, economic dependence, lack of entrepreneurial
opportunities, and personal performance. According to E. Kocher, subordination or hierarchy can serve
as overarching terms for the Recommendation’s indictor that the work “is carried out according to the
instructions and under the control of another party” (Kocher, 2021, 615). In her view, organizational
integration is mentioned in the Recommendation with the indicator that the work “involves the integra-
tion of the worker in the organization of the enterprise”. E. Kocher notes that this criterion is applied
in some legal systems independently of the organizational power that comes with integration, while, in
other legal systems, it serves merely as an indicator of subordination (Kocher, 2021, p. 615). Economic
dependence, according to E. Kocher, is described in several indicators of the Recommendation, such
as the fact that the (periodically paid) remuneration “constitutes the worker’s sole or principal source
of income” (Kocher, 2021, p. 615-616). Entrepreneurial opportunities would concern the potential
for profit and the economic or financial risks that the legal relationship would entail for the working
persons. E. Kocher notes that in English-speaking countries, such criteria are also referred to as ‘business
realities’ or ‘economic realities’ (Kocher, 2021, p. 616)8. Finally, according to E. Kocher, the aspect

6 The Supreme Court referred to the previously mentioned decision of the ECHR in the case of Sindicatul “Pastorul
cel Bun” v. Romania [GC] and thereby justified the possibility of incorporating the example factors and indicators of the
Recommendation to assess whether an employment relationship exists. However, while the ECHR had broadly stated
that it “will apply the criteria laid down in the relevant international instruments”, with reference to the Recommenda-
tion, it only referred to the principle of ‘primacy of facts’, and not to the content of the example factors and indicators
(Sindicatul “Pastorul cel Bun”, 2013, paras. 57, 142). In this respect, the Supreme Court’s interpretation is more likely to
be seen as a misinterpretation of the ECHR’s decision.

7 E. Kocher rightly points out that this criterion must be treated with caution in comparative law, as legal systems
that do not follow the binary logic of employment contracts and self-employment often do not use economic dependence
as a defining element of a traditional employment relationship. Instead, it is considered an element of a third intermedi-
ate category. She refers to the Spanish category ‘TRADE?’, the Italian category ‘parasubordinazione’, and the German
‘arbeitnehmerdhnliche Person’ as examples (Kocher, 2021, p. 615-616).

8 She also refers to R. Wank, who argues that a lack of entrepreneurial opportunities can, in turn, be an indicator
of organizational integration. However, it should be noted that in the case of R. Wank, he derives his concept of a lack
of entrepreneurial opportunities from the content of the German legal text and does not necessarily attribute it universal
significance, even though this concept has also resonated internationally (cf. Transformation of labour and future ...,
1999, p. 7 et seq.).
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of personal performance is addressed in the Recommendation when it is required that the work “must
be carried out personally by the worker” (Kocher, 2021, p. 616).

Unlike the previously mentioned authors, it becomes clear that E. Kocher does not focus on a uni-
versal constellation of the individual example factors and indicators in relation to one another. None of
the previously mentioned authors claims that the Recommendation contains a conclusive definition, yet
some still read a universal significance and interrelationship into individual example factors and indicators.
Instead, E. Kocher differentiates by using specific factors and indicators from the Recommendation just
as a basis for the interdisciplinary analysis, while explicitly emphasizing that it is the respective national
legal systems that determine their significance, function, and relationship to one another?.

This logic is also followed by two guides to the Recommendation published in 2007 and 2013.
The guide “The Employment Relationship: An Annotated Guide to ILO Recommendation No. 198”
(hereinafter referred to as the ‘Annotated Guide’), which could easily be perceived as a commentary
on the Recommendation, aims actually to provide user-friendly and practical information about how
member states are dealing with the issues of the employment relationship as set out in the Recom-
mendation (cf. The Employment Relationship: An Annotated ..., 2007, p. 4). In this sense, it does not
offer an interpretative aid regarding the originally intended understanding of the example factors and
indicators, but instead provides a best practice overview of how various member states are addressing
the individual topics of the Recommendation at the date and uses the example factors and indicators
only as headlines. The guide “Regulating the Employment Relationship in Europe: A Guide to Rec-
ommendation No. 198”, published in 2013, builds upon this and aims to monitor the status quo in the
individual member states (Risak et al., 2013, p. 36-52). Both guides follow a similar methodology to
that of E. Kocher and, with regard to the example factors and indicators, start with the individual terms
of the Recommendation but seek their meaning across different legal systems. This is done by taking
the terms from the Recommendation and using examples from various legal systems to illustrate their
possible interpretation (The Employment Relationship: An Annotated ..., 2007, p. 33—46; Risak et
al., 2013, p. V fI). It is pointed out that some of the example factors and indicators, at least by name,
overlap in certain legal systems to some extent. For instance, a kind of a minimal common denominator
could be found in the concepts of dependence or subordination (Risak ez al., 2013, p. 36). However, it
is not claimed that the individual example factors and indicators of the Recommendation have in itself
any universal meaning that would allow for universal conclusions regarding the understanding of an
employment relationship or could serve for interpreting national or international autonomous definitions.

Accordingly, N. Countouris describes that Section 13 provides a non-exhaustive list of possible
indicators of the existence of such a relationship, which “should therefore be seen as directory, not
mandatory, and inclusive, not exclusive” (Countouris, 2019, p. 17). V. De Stefano highlights that it is
“[not] possible to find a universal definition of the contract of employment in the Employment Rela-
tionship Recommendation” (De Stefano, 2021, p.3), and that the list of example indicators in Section 13
is not an exhaustive list so that the absence of one of them should prevent the employment relationship
from being one. Though, this at least leaves the impression that some of the indicators must be given!?.

9 She highlights the Recommendation as an excellent tool for cross-national analysis (Kocher, Digital work plat-
forms at ..., 2022, p. 37).

10 Tt is also worth noting that, according to the ILO Committee of Experts, “the elements set out in the Recommen-
dation leave room for the establishment of others at the national level” and that the “[cJurrent indicators may no longer
be useful in determining the existence of future employment relationships. Member states should therefore consider the
need to establish new criteria and disregard existing criteria when they are no longer useful” (ILO Committee of Experts,
2020, p. 113).
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Against the backdrop of these divergent perspectives regarding the significance of the example
factors and indicators, the question arises as to the extent to which these, as viewed particularly by some
Lithuanian authors, inherently carry universal significance and stand in an intended relationship to one
another, which alone can be used to support the interpretation of the national (Lithuanian) concept of
an employment relationship.

This article therefore aims to examine the capacity and limitations of the Recommendation in
supporting the understanding of national and international autonomous concepts of employment rela-
tionships, as suggested by some authors'!. While the example factors and indicators are occasionally
referenced in both literature and case law, they are seldom critically analyzed. In this sense, the article
represents a novel contribution.

To achieve its aim, the article pursues the following objectives:

1. To determine the significance, function, and interrelationship of the example factors and indi-

cators outlined in Articles 12 and 13 of the Recommendation.

2. To assess whether, and to what extent, the Recommendation can be utilized to interpret the
concept of the national (Lithuanian) employment relationship and international autonomous
concepts.

3. To explore whether, and to what extent, the Recommendation can be used to understand the
criteria for distinguishing new flexible and atypical forms of work, such as platform work, from
genuine self-employment.

To achieve these objectives, the study utilizes legal research methods, including document and
information analysis, comparative and analogical reasoning, as well as systematic, teleological, and
generalization approaches. Particular attention is given to the evolution and historical development of
the Recommendation to explore the original intended purpose of the example factors and indicators.
Insights derived from documents and reports related to the Recommendation’s development process
inform this investigation.

The Lithuanian employment contract concept serves as the starting point for analyzing how this
intended purpose operates in practice, by focusing on its interpretative structure and limitations. The
discussion critically engages with the commentary on the Labour Code issued by T. Davulis in 2018,
which provides the most comprehensive exploration of the example indicators in relation to the national
definitions’ factor of subordination. Additionally, the analysis incorporates selected national contexts
where the documents and reports from the Recommendation’s development process reveal notable
particularities.

1. The Employment Relationship in Lithuanian Employment Law

The term ‘employment relationship’ generally describes a legal relationship between a worker or em-
ployee and an employer in its various forms and meanings, and is known in many countries worldwide
(Report (V) The scope of ..., 2003, p. 7).

In Lithuania, the terms ‘employee’ and ‘employer” are defined in the Labour Code. The employee
in Lithuanian law is legally defined in Article 21 para. 2 of the Lithuanian Labour Code. The employer
as the counterparty to the employee is legally defined in Article 21 para. 3 (Labour Code ..., 2016).

I In reference to the Recommendation, the term ‘employment relationship’ is used, although with regard to Lithu-
ania, an examination of the definition of an employment contract in Article 32 of the Labour Code of the Republic of
Lithuania is provided.
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Summarizing the characteristics of these two parties from their definitions, the employment relation-
ship appears to represent an exchange relationship of performance of a job function for remuneration,
which takes place for the benefit and under subordination of one of the parties (the employer). The
link between the two parties is the employment contract. Its current definition, introduced with the
new Labour Code in 2017, largely codifies previous case law.

For this reason, it is necessary to first examine briefly the situation before its introduction.

1.1. The concept of the Lithuanian employment contract before 2017

Before 2017, the term ‘employment contract’ was defined in Article 93 of the old Labour Code which
entered into force in 2003. It was an agreement between an employee and an employer, where the em-
ployee undertook to “perform work of a certain profession, speciality, qualification or to perform specific
duties in accordance with the work regulations established at the workplace” (Labour Code ..., 2002).

In return, the employer undertook to “provide the employee with the work specified in the contract,
to pay him the agreed wage and to ensure working conditions as set in labour laws, other regulatory
acts, the collective agreement and by agreement between the parties” (Labour Code ..., 2002).

Despite being substantive and not merely descriptive, this definition was relatively vague and not
exhaustive. Consequently, case law played a major role in clarifying it. It established the fundamental
principle that, in order to identify an employment contract, all necessary indications of employment
law relationships must first be established, and an overall consideration of circumstances is required
(rulings of the Supreme Court of Lithuania of 31 January 2001 and 11 February 2002 in civil cases).
This approach necessitates that this type of contract is not determined strictly by legal conditions, but
rather by an overall assessment of indications typical in reality. Not all features characterizing the type
of contract need to be present, but rather they can be present to varying degrees and intensity.

Case law further clarified that, under an employment contract, the performance of work is charac-
terized by the execution of a specific job function, rather than the performance of specific tasks. The
job function means that an employee is obliged to perform result-independent activities continuously,
distinguishing it from civil law contracts (rulings of the Supreme Court of Lithuania of 31 January
2001 and 11 February 2002 in civil cases). Additionally, the court practice determined that performing
the job function according to work regulations and following the employer’s instructions constitutes
subordination, which is also absent in civil law contracts (ruling of the Supreme Court of Lithuania
of 11 February 2002 in a civil case). However, it is questionable whether subordination must only be
understood as performing the job function under orders or supervision. A. Supiot formulated that “when
workers are afforded a certain degree of autonomy in the performance of their duties, other indicators
of their possible subordination must be sought to establish the legal status of their contracts” (Supiot,
2001, p. 12). Thus, a broader understanding of subordination can also encompass the integration of
the worker into a collective organizational scheme, designed by and for others (Supiot, 2001, p. 12).

Additionally, rulings from the Supreme Administrative Court in tax law indicated that the bearing
of risks could influence the assessment based on the definition of individual activity according to Arti-
cle 5 para. 7 of the Law on Personal Income Tax (Law on Personal Income Tax, 2002). While debated
whether the bearing of risks should be a decisive factor (Martisiené, 2011, p. 143—144), the Supreme
Administrative Court primarily used it to indicate the presence of autonomy (ruling by the Supreme
Administrative Court of Lithuania of 28 June 2012) which opposes subordination in this context. Fol-
lowing this approach, the risk-bearing could show if autonomous decision-making is possible, as only
those individuals taking commercial and industrial risks can work autonomously in a profit-oriented
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manner (Davulis, 2017, p. 13). Here, risk-bearing would serve more to indicate the degree of autonomy,
and therefore would allow conclusions to be drawn about the existence of subordination.

1.2. The concept of the Lithuanian employment contract after 2017

Since 2017, according to Article 32 para. 1 of the Labour Code, the concept of the employment contract
describes the above-mentioned exchange relationship of performing a job function by a natural person
with its continuous and non-deliverable oriented nature for remuneration. In addition, it must serve
the benefit of the employer, whereby this serves mainly to clarify who the actual employer would be
in the case of a triangular employment relationship (Davulis, 2018, p. 86). The key characteristic is
subordination which is comprehensively defined in Article 32 para. 2 of the Labour Code.

However, what might seem like a straightforward codification of case law into statutory law ne-
cessitates a different methodological approach, given that the term ‘employment contract’ in the new
Labour Code includes elements of a legal definition. Legal definitions are open to legal interpretation,
but this interpretability is restricted by the Labour Code itself. Article 5 para. 2 of the Labour Code
stipulates that the words and word combinations used in labour law provisions are to be interpreted
according to their general meaning, except when they have a specific legal, technical, or other defined
meaning. In cases where the two terms do not correspond, the specific meaning prevails (Labour Code ...,
2016). Based on the case law of the Supreme Court (cf. ruling of the Supreme Court of Lithuania of
11 February 2002 in a civil case), subordination according to Article 32 para. 2 of the Labour Code is
defined as: “the performance of a job function when the employer has the right to control or manage
either the entire work process or part thereof, and the employee obeys the instructions of the employer
and the procedures in force at the workplace” (Labour Code ..., 2016).

This subordination pertains to the obligations arising from the employment contract (Davulis,
2018, p. 132). It is evident that the job function performed by the working person is performed under
heteronomy, indicating primarily organizational supervision or control rights (right to control or man-
age) for the work orderer and obeyance obligations for the working person (Bagdanskis et al., 2018,
p- 53). This supervision or control can be exercised by issuing instructions or by the procedures in
force at the workplace. The definition thus only contains an organizational subordination (Abrantes,
et al., 2009, p. 16), which is just a partial aspect of a broader understanding of subordination, which,
according to A. Supiot, may also involve the integration of the working person where there is hardly
any supervision or control left (Supiot, 2001, p. 12). However, according to the rules of interpretation
set forth in the Labour Code itself, the specific meaning defined in Article 32 para. 2 should prevail, so
that the mere integration of the working person is not a factor for identifying an employment contract.
Nonetheless, it may be relevant in other contexts, as discussed below.

As part of the reform of the Labour Code, a supplementary Paragraph 3 was added to the definition
of an employment contract in Article 32 of the Labour Code (Labour Code of Lithuania, 2016). Thus,
it seems that the specific nature of an employment contract is that “in carrying out a job function, the
commercial, financial or industrial threat that arises falls to the employer” (Labour Code of Lithuania,
2016, Art. 32 para. 3). This Paragraph serves first of all as a prohibition for the employer on passing on
costs, liability, economic risks or losses to the employee as long as it is not explicitly allowed by the
Labour Code (Bagdanskis et al., 2018, p. 54). T. Davulis argues that this Paragraph 3 can also be seen
as a further feature to identify an employment contract and to distinguish it from self-employed contract
relationships, primarily as an indicator for the presence of autonomy, and ultimately the presence of
subordination (Davulis, 2017, p. 13). This would not alter the definition of an organizational subordina-
tion from Paragraph 2 and be indeed a strong indicator. Following this, there is growing evidence that
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subordination is necessary for every employment contract (Davulis, 2018, p. 86). T. Davulis elaborates
on how the presence of subordination can be assessed. In cases of labor disputes, courts or authorities
are advised to evaluate its presence based on specific characteristics or indicators. He provides a total
of 19 example indicators for this purpose, while emphasizing that this list is not exhaustive, and that
the indicators are not ranked hierarchically (Davulis, 2018, p. 133—134).

Among these example indicators, several clearly indicate organizational subordination because
they address aspects of control and obedience in the broadest sense. These indicators, numbered 14,
8, 12—13, and 16, include, e.g., extent and intensity of the employer’s direction and the employee’s
compliance with this direction or whether the working person can decide when to take time off work
or allocate time for other purposes (Davulis, 2018, p. 133—134). However, some other indicators raise
questions. T. Davulis mentions in no. 5 as an indicator the integration of the working person into the
organization or business scheme of the work orderer (Davulis, 2018, p. 133). Integration could also be
seen as a sign of economic dependency (Bagdanskis ez al., 2011, p. 1111), but it is not typically con-
sidered a component of organizational subordination. However, it can serve as an indicator suggesting
that integration implies indirect control or supervision by the employer.

T. Davulis also mentions as further indicators the one-off or ongoing nature of the relationship (no.
7), the passing of the created product’s ownership (no. 15), or the casual nature of the work performance
(no. 18.) (Davulis, 2018, p. 133—134). In fact, these would likely be indicators of the existence of a
job function, which, according to case law, is already inherently present, and which is of a continuous
nature and is not deliverable-oriented.

Moving on to indicators such as payment by the work orderer for the working person’s rest periods
(no. 9), payment of additional allowances for work done on business trips (no. 10), and determining
who provides materials and tools for work and covers their costs (no. 14), it becomes challenging to
establish a direct link to an organizational subordination.

It is particularly challenging with questions such as “whether the remuneration for such work is
the sole and main source of income for the person employed” (no. 11) or “whether the worker has and
can have other customers” (no. 17) (Davulis, 2018, p. 134). While the aspect of whether the working
person “can have” other customers can indeed indicate an organizational subordination, it is less clear
with regards to whether the working person ‘has’ other customers. These latter indicators appear to
focus more on economic dependence, a concept not explicitly covered in the Lithuanian definition. To
fully understand these example indicators, the rationale behind them requires further consideration,
but it is lacking in T. Davulis’ statements.

In the following, it will therefore first be discussed how the criteria listed in Chapter II of the
Recommendation, and in particular the example factors and indicators, are intended to function, in
order to then analyze the extent to which a blanket context-free inclusion of the example indicators
for discussing the Lithuanian understanding of subordination, as proposed by T. Davulis, is viable.

2. Chapter II of the Recommendation and its Significance
for the National Concept of the Employment Contract

Firstly, it should be noted that the Recommendation as such is not legally binding, and that it cannot
expand the national legal definition unless formally incorporated into law. It can only serve as an
interpretive aid within the framework of the existing national concept without altering it. It is true
that the Recommendation sets forth specific principles, such as the principle of the primacy of fact
(Recommendation, 2006, Sec. 9), and encourages member states to “promote clear methods for guid-

93



ISSN 1392-1274 eISSN 2424-6050 Teisé. 2025, t. 135

ing workers and employers as to the determination of the existence of an employment relationship”
(Recommendation, 2006, Sec. 10).

The Recommendation describes an exchange relationship performance of work for remuneration
(Recommendation, 2006, Sec. 9). Unlike the concept of performance of a job function in Lithuanian
law, the concept of performance of work does not inherently encompass a continuous and non-deliv-
erable-oriented work performance.

When it comes to the form of the national definition, the Recommendation suggests its member
states to proceed in a specific manner.

2.1. Recommended form of national policy

Considering that the employment relationship is an exchange relationship — performance of work for
remuneration — which has distinct characteristics, member states may consider providing clear legal
definitions outlining the conditions for determining an employment relationship based on specific
qualitative criteria that demonstrate its existence (Recommendation, 2006, Sec. 12). These conditions
are commonly, and sometimes interchangeably, described as factors, indicators or tests in different
member states. The International Labour Conference’s Report V(1) The employment relationship used
the term factor for methodological purposes regarding such qualitative criteria (cf. Report V(1) The
employment relationship, 2005, note 13). This is therefore also used in this article to describe these
conditions. The specific characteristics of the employment relationship could be incorporated into the
national definition by formulating such specific factors, whereby these factors could enable a wide
range of means for determining the existence of an employment relationship (Recommendation, 2006,
Sec. 11a). To determine the presence of these factors in each individual case, the actual circumstances
of the case should be examined. These are the so-called indicators.

For this purpose of qualifying a contractual relationship as an employment relationship, the indi-
cators are then clustered in an overall assessment, i.e., they are assigned to the factors to ultimately
qualify the employment relationship (Report V(2A) The employment relationship, 2006, p. 149 Qu.
11(2); Report V(1) The employment relationship, 2005, note 13). A. Supiot calls this method “indication
clustering” (Supiot, 2001, 12).

Therefore, the Recommendation offers member states a framework resembling an algorithm for
defining an employment relationship in national law. Based on this framework, member states should
consider a legal presumption that an employment relationship exists when one or more relevant in-
dicators are present (Recommendation, 2006, Sec. 11 b) and determine whether a working person is
classified as either employed or self-employed (Recommendation, 2006, Sec. 11 c).

However, since the Recommendation not only outlines this method but also lists factors (Recom-
mendation, 2006, Sec. 12) and indicators (Recommendation, 2006, Sec. 13), it prompts the question
of whether the Recommendation also offers specific suggestions for the content of national policies
beyond their structure, as it seems to give the impression'?.

2.2. Recommended content of national policy?

To address this question, it is important to briefly review the history of the Recommendation.

Originally launched with the intention of protecting certain categories of vulnerable workers
through the adoption of a convention and recommendation, these efforts faced setbacks in 1997 and
1998 (Report V(1) The employment relationship, 2005, p. 4; Report V The scope of ..., p. 3).

12 Davulis, 2018, p. 133-134; Povilaitiené, 2012, p. 40, 73, Granickas, 2012, p. 1595; Granickas, 2010, p. 321.
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Subsequently, a series of national studies were conducted to evaluate the global status quo regard-
ing the topic. These studies focused on four main areas: subordinate work, triangular relationships,
self-employment, and self-employment under conditions of dependency (economic or otherwise)
(Report (V) The scope of ..., 2003, note 15).

The results of the continuous research showed how difficult it would be to define the nature of the
employment relationship universally, as different member states approached the issue in very different
ways (Report V(1) The employment relationship, 2005, p. 76). It turned out that the description of
the factors mentioned varied from country to country in terms of wording and detail. Furthermore,
some member states used substantive definitions, while others, especially common law member states,
sometimes used more or less purely descriptive definitions, thus complicating universal approaches
(Report V(1) The employment relationship, 2005, p. 20-22).

The results of the research were compiled in a report which provided a comparative analysis of
key developments and emerging trends (Report V(1) The employment relationship, 2005). Building
on this, member states were invited to provide detailed responses to a questionnaire attached to the
report (cf. Report V(1) The employment relationship, 2005, p. 1, 59-70). From that point onward, the
primary objective was limited to just providing methodological guidelines in the form of a recommen-
dation without defining universally the substance of the employment relationship. Definitions were
to be determined solely by the member states themselves (Report V(1) The employment relationship,
2005, p. 6, 55, 57).

However, the results of the questionnaire attached to Report V(1) The employment relationship
from 2005, which were published in the Report V(2A) The employment relationship in 2006, revealed
that the member states were far from unanimous regarding the structure and content of the targeted
instrument — in particular on the question which example factors or indicators should be included in
the Recommendation, if any at all.

2.2.1. Example factors from Section 12 of the Recommendation

While the final version of the Recommendation lists only subordination and dependence as example
factors (Recommendation, 2006, Sec. 12), the initial draft of the Recommendation in Section 8 also
contained the example factor “the fact that the work is done for the benefit of another person” (Report
V(2B) The employment relationship, 2006, p. 7). The latter was intended to identify the actual em-
ployer in the case of a triangular employment relationship. However, it was later deleted because it was
considered unhelpful in distinguishing an employment relationship from other types of relationships
(Provisional Record 21, paras. 398, 423, 428)13.

Both example factors included into the final version of the Recommendation, i.e., subordination
and dependence, are the decisive factors used in all European countries (Risak ez al., 2013, p. 36).
However, both terms are very broad, in itself empty shells, and can have entirely different meanings
within each national legal system. As already discussed, Lithuania focuses on a narrow organizational
subordination.

On the other hand, e.g., Germany uses the concept of dependence to distinguish between an
employment relationship and other legal relationships, but it differentiates between personal and

13 Tt should be mentioned at this point that the questionnaire which the member states were asked to complete also
still suggested “work under instruction” as an example factor (Report V(1) The employment relationship, 2005, p. 67
Qu. 11(1)). This makes it clear that the factors ‘subordination” and ‘dependence’ in Section 12 of the Recommendation,
as stated by Section 12 itself, are mere examples (cf. Recommendation, 2006, Sec. 12).
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economic dependency. Personal dependency can result from the work being tied to instructions or the
determination by the work orderer (German Civil Code, Sec. 611a para. 1 sentence 1). Being tied to
instructions may concern “the substance, implementation, time and place at which the activities are
pursued” (German Civil Code, Sec. 611a para. 1 sentence 2; rulings of the German Federal Labour
Court of 17 May 1978 and 9 September 1981). Determination can result, among other things, from
an integration into the employer’s work organization (ruling of the German Federal Labour Court of
1 December 2020), or the dependence on the employer’s organization (rulings of the German Federal
Labour Court of 13 August 1980 and 9 September 1981). The German definition of the employment
contract primarily hinges on the factor of personal dependency as a subtype of dependence. While the
Recommendation lists indicators for personal and economic dependency, economic dependency is in
Germany not a factor in this assessment.

However, it is a factor in another context of German law: The concept of the employee-like person
is recognized in certain areas of employment law, taking different forms depending on the specific
context. It is designed to close gaps in protection and prevent circumvention, i.e., a law applies if at
least the qualification as an employee-like person is established (Schulze-Doll, 2023, § 2 para. 19).
Employee-like persons are self-employed individuals. However, they are assumed to have a similar need
for social protection comparable to an employee in certain aspects of employment law (rulings of the
German Federal Labour Court of 8 June 1967 and 15 November 2005). In many cases, this need arises
from economic dependency instead of personal dependency (rulings of the German Federal Labour
Court of 21 February 2007, 17 January 2006, 15 November 2005, and 26 September 2002). Economic
dependency is typically assessed based on whether the individual performs their work exclusively or
predominantly for the benefit of only one other party (ruling of the German Federal Labour Court of
17 January 2006), or whether the remuneration received from the work constitutes their sole or primary
source of income (rulings of the German Federal Labour Court of 28 June 1973 and 8 June 1967).
The fact that this catch-all provision only exists in some areas of employment law means that only
core employment rights are applicable to these working persons, but not the entire employment law in
principle, as it is the case for employees (Hohmeister, 2013, § 2 recital 14). Employee-like persons are
not personally dependent, as otherwise they would be employees. The type of dependence is therefore
decisive in determining whether an employment contract exists. Indicators for these factors must be
clustered accordingly. For instance, strong indicators for personal dependency and therefore for the
existence of an employment contract would be “that the work is carried out according to the instructions
and under the control of another party” (tied to instructions) or the “integration of the worker in the
organization of the enterprise” (determined work). Indicators showing economic dependency, on the
other hand, are not suitable, and they only play a role for the determination of an employee-like status.

Such a third intermediary category of a working person exists, e.g., also in UK law — but it fol-
lows a different systematic. Alongside employees, there are also certain self-employed individuals
who benefit from a core set of labour rights, known as limb (b) workers (Freedland, 2017, p. 27). The
rationale behind extending some employment law protections to limb (b) workers was to provide es-
sential protections to individuals who require similar safeguards as employees ‘stricto sensu’. They are
deemed to be at least substantively and economically in the same subordinate and dependent position
as employees vis-a-vis their employer (ruling of the Employment Appeal Tribunal in the case Byrne
Bros (Formwork) Ltd v Baird, 2002, para. 17 (4)). Limb (b) worker is a broader term than ‘employee’,
because an organizational subordination might be present but not as pronounced, so that the distinction
between the two worker statuses, unlike the distinction between an employee and an employee-like
person in German law, is not necessarily characterized by a different type of dependency, but rather
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by a different degree of subordination (ruling of the Employment Appeal Tribunal in the case Byrne
Brothers (Formwork) Ltd v Baird, 2002, para. 17 (5); Freedland, Prassl, 2017, 24). However, to date,
qualifying for the employee status requires the presence of mutual obligations between the contracting
parties of the contract. This means that the work orderer is committed to providing work in the future,
while the working person must be contractually bound to accept and perform the assigned tasks (cf.
ruling of UK’s Supreme Court in the case Pimlico Plumbers Ltd v Smith, 2018). This requirement
does not seem to be a prerequisite for obtaining limb (b) status. In the sense of the Recommendation,
a crucial sub-factor in UK law for obtaining limb (b) status is control and its degree, which is seen as
a typical feature of (an organizational) subordination (ruling of UK’s Supreme Court in the case Uber
BV v Aslam, 2021, para. 97; The Employment Relationship: An annotated ..., 2007, p. 35) or personal
dependency. Therefore, compared to employees and employee-like persons under German law, control
is important for both limb (a) and limb (b) status. When determining indicators for the existence of an
employment contract or a limb (b) status, special emphasis must therefore be placed to how well this
indicator reflects the degree of control.

Therefore, while Lithuania, Germany, and the UK all rely on some form of subordination or de-
pendence as crucial factors in their legal frameworks, the precise interpretation and application of these
terms vary significantly among these countries. The general terms, as used in the Recommendation,
therefore have completely different characteristics in all three countries, which also makes the Recom-
mendation’s indicators differently suitable for indicating an employment relationship in the different
countries. Application of the indicators that would be appropriate in Germany or the UK for assessing
dependence or subordination directly to the Lithuanian concept of an organizational subordination
would yield a different outcome. This is because Lithuanian employment law operates on a binary
system, by distinguishing strictly between employees and self-employed persons without recognizing
any intermediary statuses where only a core set of employment rights applies.

Therefore, when clustering indicators during the process of determining subordination in Lithuanian
law, it is crucial that these indicators align with and accurately describe the specific factor as defined
within national legislation. This ensures that the assessment remains consistent with the legal framework
and accurately identifies either direct or indirect signs of organizational subordination.

The extent to which the example indicators from Section 13 of the Recommendation are suitable
for this and their significance will be considered below.

2.2.2. Example indicators from Section 13 of the Recommendation

Some indicators in Section 13 of the Recommendation clearly depict an organizational subordination,
where control is pivotal (The Employment Relationship: An annotated ..., 2007, p. 35) — in particular,
the control over the direction of the work. This includes the control of either the process of performing
the work or the result of the work as well as the right to determine the time and place of the work (Risak
et al., 2013, p. 38). However, the subordination factor had proven “to be insufficient as a principal
benchmark to determine a genuine employment relationship as distinct from commercial relationships”
(The Employment Relationship: An annotated ..., 2007, p. 33). Therefore, also indicators indicating
possible other factors were included.

An employment relationship may also feature a permanent organizational relationship, implying
the worker’s continual availability (The Employment Relationship: An annotated ..., 2007, p. 40-41).
In addition, there are indicators that describe a lack of independence, such as the integration of the
worker into the organization of the work orderer, where the worker orderer has minimal control over
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the work process (Risak et al., 2013, p. 41). Such an indicator could serve to assess the existence of
personal dependency, as it is a factor in Germany. In Lithuania, however, it is crucial that the integra-
tion of the working person into the organization of the work orderer results at least indirectly in some
residual control or supervision.

Furthermore, a type of economic dependency is also mentioned in the Recommendation, e.g.,
the extent to which the work is performed solely or mainly for the benefit of another person (Rec-
ommendation, 2006, Sec. 13 a), i.e., whether or not the working person is limited to exclusively or
personally (cf. The Employment Relationship: An annotated ..., 2007, p. 38, 39) performing work to
the work orderer or whether the remuneration constitutes the working person’s sole source of income
(Recommendation, 2006, Sec. 13 b). If understood as an economic dependency, the latter would not
be an appropriate indicator for the existence of the Lithuanian concept of subordination. However,
the fact that the work must be performed personally is a typical feature of the Lithuanian employment
relationship in general, and it may also indicate an organizational subordination, but only when the
working person is prohibited by the work orderer from using their own assistants to perform the work.

The Recommendation also contains an accumulation of rather descriptive indicators, such as the pay-
ment of travel expenses, provision of payment in kind, bearing of the financial risk, or granting of leave
entitlements (Recommendation, 2006, Sec. 13 b; cf. The Employment Relationship: An annotated ...,
2007, p. 44). This issue also arises in the case of periodic remuneration payments instead of payment on
the basis of invoices (Recommendation, 2006, Sec. 13 b; The Employment Relationship: An annotat-
ed ..., 2007, p. 42). Although these indicators may, from the outside, show a difference compared to the
commercial relationship, they are often more likely symptoms of the employment relationship, because
these requirements typically apply under employment law once an employment relationship has already
indisputably existed — it is the causality that is crucial in this case (MartiSien¢, 2011, p. 142). However, if,
for instance, the lack to invoicing or the bearing of the financial risk serve to indicate whether the working
person is permitted or able to work autonomously on their own account, this indicator could indeed be
used for the Lithuanian concept of subordination. In addition, continuous remuneration can also be a
strong indicator of the existence of a job function which has a continuous nature.

It becomes evident that there is no universal correlation between the example factors listed in Section
12 and the example indicators detailed in Section 13 of the Recommendation. These indicators can have
varying and sometimes multiple interpretations always depending on the respective national context.

This is confirmed when examining the development process of the indicators. There was already
disagreement on the question of whether sample indicators should be included in the Recommendation
at all. While the Lithuanian workers’ organization Lietuvos profesiniy sqjungy konfederacija (LPSK)
advocated for a full, compulsory and clear list where all indicators must be met to establish an em-
ployment relationship, many member states opposed the inclusion of example indicators accompanied
with sometimes drastic warnings against creating definitions through the back door and expressing
concerns about potential legal uncertainties and conflicts with national definitions (Report V(2A) The
employment relationship, 2006, p. 152—154). Germany, for instance, issued a particularly strong warn-
ing that it “is virtually impossible to devise indicators applicable to all cases which are anything more
than broad definitions and are to some extent binding” (Report V(2A) The employment relationship,
2006, p. 153). As a result, almost all member states that rejected the idea of example indicators did not
directly participate in drafting them (Report V(2A) The employment relationship, 2006, p. 155-160).

The previously conducted research offered a detailed view of the situation across member states —
in particular, the national studies. The authors were expressly instructed to accurately describe their
country’s circumstances and avoid specific terminology so that to prevent misinterpretations (Report (V)
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The scope of ..., 2003, p. 9). In contrast, the questionnaire approach just provided a sum of options and,
in some instances, a collection of vague terms without any underlying considerations. Member states
often listed indicators in brief responses without explaining the rationale and meaning behind their
inclusion, particularly which factor the suggested indicator was meant to signify. This underscores once
more that there is no inherent universal link between the example factors and the example indicators,
as they were essentially developed independently of each other!4.

Where some member states indicated links between certain indicators and factors in their responses,
the understanding of some terms diverged. For Lithuania, the LPSK proposed, among other things, “the
extent of the commercial risk to the worker” (Report V(2A) The employment relationship, 2006, p. 157),
which can, as described, indirectly serve as an aid to get an understanding of organizational subordi-
nation. On the other hand, the contribution of Peru stands out, because it proposed basically the same
indicator “absence of commercial risk” as an indicator of economic dependency!?, but did not explain
how this indicator can serve this factor (Report V(2A) The employment relationship, 2006, p. 158).

There also appears to have been some confusion about terminology in the process. Question 10 of
the questionnaire contained the wording “the person for whose benefit the work is performed”, which,
in this context, was intended to identify the employer in a triangular employment relationship. In this
context, the Belgium contribution stands out, because Belgium apparently understood it as working
(solely) for the benefit of another party, i.e., an indicator for economic dependence (Report V(2A) The
employment relationship, 2006, p. 142). The impression persists that not all member states were fully
aware of the intended interplay between the factors and indicators during the process.

Furthermore, there are also contradictions in the responses of individual member states. The Neth-
erlands responded to the questionnaire by listing three indicators it supposedly uses in its national law:
subordination, remuneration, and the obligation to perform the work personally (Report V(2A) The
employment relationship, 2006, p. 157). However, this statement appears to refer to factors, rather
than indicators, as elsewhere there are significantly more and different indicators listed by and for the
Netherlands (Report V(1) The employment relationship, 2005, p. 25 note 34). There seemed to be mis-
understandings regarding the determination of indicators and what this term meant in the context of the
planned Recommendation. Also related to the Netherlands, Report V(1) The employment relationship
cites an example where the Middelburg Court of Appeal ruled that an employment contract existed
because, among other things, the worker could not take leave without the consent of the employer
(Report V(1) The employment relationship, 2005, p. 40). Understood in this way, the example indicator
“recognition of entitlements such as weekly rest and annual holidays” would have a completely differ-
ent meaning than the wording suggests — namely, as an indicator of an organizational subordination.

However, the latter example also illustrates that almost any of the example indicators could also be
an indicator of subordination, and, possibly, also of organizational subordination, if modified accord-
ingly. For example, could the “provision of tools, materials and machinery by the party requesting the
work” be such an indicator for the Lithuanian concept of an organizational subordination if the working
person was directly or indirectly forced to use the items provided and lacked the option to use their
own. This also shows once more that the example indicators in the Recommendation are just vague
terms which have no inherent meaning, and that indicators are only appropriately usable depending
on the national factors of the national definition — which was also their purpose.

14 Tt challenges the prevailing notion in the literature that the final text of the Recommendation was truly “created
on a comparative basis” (Kocher, 2022, p. 37).
15 This is a factor which does not exist in the Lithuanian definition.
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2.3. No recommended content of the national policy

Based on the above, it can be summarized that Chapter Il of Recommendation 198 provides merely
technical methods for member states to define the employment relationship, without offering a defi-
nition itself.

The list of indicators is not only not exhaustive, but the choice of words “might include” in Section
13 implies that one, more or none of the examples could be used. They are merely intended to provide
member states with guidance and inspiration for the adoption of a national policy (Provisional Record
21, para. 409).

In terms of the content, the employment relationship should be defined solely in the context of na-
tional law and practice (Green Paper: Modernising labour law ..., 2006, note 32). This is also illustrated
by the fact that some member states insisted until the last moment that the text should be significantly
weakened by waiving the example factors and indicators at all (Provisional Record 21, paras. 399-403).

National law could include a definition based on certain factors. Indicators could then be collected
on the basis of an overall assessment of the individual case. However, these indicators must not be
understood as a kind of checklist; instead, the overall circumstances must be considered. Decisiveness
is attributed to their connection, intensity and frequency of occurrence in the specific individual case.
The indicators are clustered based on the possible factors covered by the national definition. Therefore,
the indicators to be used must also be suitable for actually indicating the existence of these factors.
A court or authority dealing with a labor dispute must therefore disclose the considerations behind the
inclusion of a particular indicator in its assessment.

The Lithuanian employment contract definition of Article 32 of the Lithuanian Labour Code essen-
tially follows this method (Davulis, 2017, p. 13). Like the Recommendation suggests, it is an exchange
relationship performance of work for remuneration. However, Lithuanian law stipulates as an important
factor that this work is performed as a job function, i.e., that it has a continuous nature and is not deliv-
erable-oriented. Another important factor is that the work is performed personally. The most important
factor for the distinction from self-employment, however, is subordination, whereby according to Article
32 Para. 2 of the Labour Code this is only to be understood as an organizational subordination based
on supervision and control by the work orderer. In this respect, the example indicators proposed by T.
Davulis and the Recommendation are not all sufficient to indicate this organizational subordination,
but merely one of the various factors in the Lithuanian definition, if reformulated accordingly. In this
sense, as the example indicators in the Recommendation, they must be seen more as general headlines
or keywords. Any indicator must always follow one or more factors used in the national definition,
i.e., if it is not sufficient to indicate one of these factors, it is not sufficient to indicate the existence of
the employment relationship.

Therefore, when applied, clear justification for using an indicator in each case is crucial to avoid
broadening the national concept of subordination and ultimately of the employment contract beyond
legal intent.

Conclusion

1. Unlike possibly the principle of ‘primacy of facts’ outlined in the Recommendation, the example
factors and indicators within the Recommendation do not have an inherent universal meaning. They
are interchangeable and can only be interpreted contextually in relation to one or more existing
(national) definitions. The intention behind their inclusion was purely technical. They are meant
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to explain to national policymakers how the relationship between factors and indicators could op-
erate in national definitions and to serve as mere keywords to inspire the creation of new national
definitions. The latter can be achieved either by applying best practices through legal comparisons
with other member states, or by developing entirely new national definitions using new factors.
Consequently, referencing the example factors or indicators in the development of autonomous
international employment relationship definitions is methodologically problematic. The example
indicators listed in the Recommendation are not causally linked to the example factors. They were
essentially determined independently of each other, are exchangeable, and member states are
explicitly free to use all, some, or none of these factors and indicators in their national policies.
Contrary to claims in parts of the Lithuanian and international literature, the indicators do not merely
describe some form of subordination. They also describe other factors — even such that may not be
part of the national definition and therefore may not be applied depending on the national context.
While many member states show overlap with the common denominator of ‘subordination’ or
‘dependence’, these terms have distinct variations in different member states, each with its own set
of indicators that would be appropriate for indicating them. The suitability of an indicator depends
on the existing national factors.

2. The example indicators can only be used in relation to national law to the extent that they serve
as keywords, in line with the existing factors of the national (Lithuanian) definition, to generate
guidance for case-by-case analysis. Following the methodology of the Recommendation, the specific
case determines the relevant indicators, which must be clustered, and, in the case of a comprehensive
and narrow definition like the Lithuanian employment contract under Article 32 of the Lithuanian
Labour Code, they are only appropriate if they can be subsumed under one of its existing factors.

3. Consequently, the Recommendation can also not by itself be used to develop a new understanding
of the characteristics of new flexible and atypical forms of work, such as platform work. However,
in line with the intention of the Recommendation, a legislator like the Lithuanian one could be
inspired by the Recommendation to explore other legal systems where, e.g., indicators of economic
dependence are in use. This could lead to the adaptation of best-practice approaches from other
member states.
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