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Straipsnyje nagrinėjamos priežastys, kurios trukdo plačiau panaudoti teisėje psichologijos žinias� �pi�gijos žinias� �pi�
bendrinami dabartiniai teisės priešinimosi plačiau taikyti psichologijos žinias aiškinimai� Parodoma, 
kad bendras visų šių aiškinimų pagrindas yra teisės ir psichologijos žinių nesuderinamumas, kylantis iš 
esminių šių dviejų mokslų skirtybių� �tliekama kritinė teisės ir psichologijos nesuderinamumo idėjos ana�
lizė� Siūlomas alternatyvus minėto fenomeno aiškinimas� Tuo pagrindu nagrinėjami teisės priešinimosi 
psichologijos žinioms įveikos būdai ir platesnio psichologijos taikymo teisėje perspektyvos�

The paper focuses on the reasons of resistance of law against the use of psychology� Current explana�
tions are reviewed� It is demonstrated that all these explanations have one common ground – the idea on 
very different nature of  the law and psychology� This different nature is seen as the reason of their mutual 
incompatibility and of the resistance of law to any broader application of psychological knowledge in 
solving legal problems� The paper provides a critical analysis of the idea of incompatibility of the law and 
psychology� �n alternative explanation for the same phenomenon is proposed�

Introduction

Any law addresses a human, directs his 
actions, defends him, tries to change him, 
to provide him with legal opportunities to 
achieve his aims. This central position of a 

human in the legal regulation should have 
cause intensive lawyers’ demand on the 
knowledge on a human. Without the most 
complete and valid knowledge on people, 
on their real needs and abilities, on their 



19

ways, attitudes, thinking, decision making, 
reactions it is impossible to design and to 
execute a legal provision.

The knowledge of work material is de-
cisive in any profession. Indeed, no carpen-
ter is able to produce a piece of furniture 
without profound knowledge on wood. No 
mechanic can fix an engine without valid 
knowledge on its construction. The human 
is the “material” for law. He is supposed to 
be changed and guided by legal regulation. 
Psychology is the discipline investigating 
a human. During two hundred years of its 
history it gathered a great deal of scientifi-
cally verified knowledge on the human and 
different sides of his functioning.

Every piece of this knowledge could 
be useful improving both the law and its 
action, making it more efficient, providing 
both legislator and effector with ever new 
ideas how to make the law more able to 
achieve its goals. Thus, we could expect 
the intensive use of psychological knowl-
edge in the law and in its enforcement. 
The psychological knowledge on people 
should be on everyday’s working tool of a 
law and lawyer.

However, the reality is quite different 
from these expectations.

Despite long existence of psychology, 
the application of its knowledge in devel-
opment and administration of the law still 
makes its first steps. Nowadays we could 
mention only few directions of legal prac-
tice, still rather discrete and uncoordinated, 
in which psychological knowledge is more 
or less used.

For example, the psychological study 
of witness started more than hundred years 
ago. However, the history of the practical 
use of this knowledge in the legal proceed-
ing is much shorter and started only three 
decades ago [12, p. 27–32]. Still today this 

application of psychology is rather  epi-
sodic. Another example is the application 
of abnormal psychology in law. Psycho-
logical studies of abnormal people started 
150 years ago. However, only lately the 
psychologist joined the psychiatrist in ex-
amination of people showing abnormal or 
just unusual behaviour [5, p. 167–190]. 
Psychological investigation of the princi-
ple traits of human (also criminal) person-
ality is one of the leading branches of psy-
chology for more than two hundred years. 
However the use of this knowledge in 
crime detection is now in its primary stage 
[16]. The ability of the participants of the 
criminal or civil process adequately under-
stand it is highly important for the justice. 
Forensic psychology gathered a great deal 
of knowledge on this topic. However, the 
use of all this knowledge is far behind. 
The first, rather undecided steps are done 
in examination of the ability of the partici-
pants of the legal proceeding to meet its 
demands [1].

So, we can see, on the one side, that 
psychological knowledge are extremely 
necessary for legal regulation. However, 
on the other hand, we can see the inability 
of the law to use even a small part of what 
the psychology has to offer.

Reasons of this inability will be the 
main problem of this paper.

The state of art. Originality of the 
study. The idea that the law has to use  
psychological knowledge and even calls to 
base the law on the psychologically veri-
fied ground is not new. There were sev-
eral episodes in the long history of the law 
when these calls for decisive expansion of 
the use of psychology seemed to about to 
bring revolutionary changes in the law.

The first one was on the beginning 
of the twentieth century. It was the peak  
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of legal realism, represented by great 
names of Karl Llewellyn, Oliver Holmes, 
Franz Liszt, and others. They all focused 
upon the chain of psychological events, 
mediating the effect of a single legal pro-
vision upon one’s behaviour. They flayed 
the current legislation that took proper 
functioning of this chain for granted. They 
asserted that every single link in this chain 
could be poor and potentially destroy the 
whole chain. They insisted that here we 
will find many reasons for the inefficiency 
of the law [7, p. 335–363].

There were also other episodes when the 
smell of great psychological revolution in 
law was strong. Thirty years ago, it was the 
excitement caused by ideas and studies of 
procedural justice [13]; 20 years ago, by le-
gitimacy psychology [11]; 15 years ago, by 
therapeutic jurisprudence [6, p. 561–580].

In all these cases, the very foundations 
of law were criticized. It’s oversimplified 
view of people and following from it the 
inefficiency of legal regulation were dis-
covered. In all these cases, extensive use 
of psychology was shown to be the solu-
tion to the most fundamental problems of 
the law. However, each time it turned out 
to be a revolution only in psychology and 
not in law. The law proved to be highly re-
sistant to any expansion of psychology. As 
a result, the gap has been growing between 
ever increasing potentialities of rapidly de-
veloping psychology and its restricted use 
in law.

This resistance of law against psychol-
ogy is broadly recognized and discussed. 
Reviews of this discussion and the list of 
the reasons of resistance can be found in 
every handbook of forensic psychology 
[See 1; 4; 9; 14]. All these reasons are sup-
posed to come from the same source- the 
highly different nature (in fact, incompat-

ibility) of the law and psychology. This 
idea of incompatibility of law and psychol-
ogy firstly proclaimed by Hans Kelsen and 
now seems to be commonly accepted and 
causes no discussions [15, p. 4].

In Lithuanian several single problems 
and obstacles of the use of psychological 
knowledge in the law have been discussed 
in the frames of the problems of forensic 
examination [21].

Our paper provides (to our knowledge, 
for the first time) a critical discussion of 
the idea of incompatibility of law and psy-
chology and tries to find alternative expla-
nation of problems that law meets using 
psychological knowledge.

The aims of this paper are 1. the criti-
cal review of the mentioned above ideas 
on incompatibility of the law and psychol-
ogy and 2. to propose new explanations of 
barriers preventing the broader use of psy-
chological knowledge in the law.

The object of the paper are the sourc-
es of resistance of law against the use of 
psychological knowledge.

The method of the study is analytical 
examination of the current views on in-
compatibility of law and psychology.

Scientific and practical salience of the 
problem. Analysis of obstacles preventing 
the use of psychological knowledge in the 
law is of great importance first of all for 
the law. Discovery and removal of these 
obstacles provides opportunity to bring 
the modern, extensive and well-validated 
knowledge on human to the law. This, 
next, opens the new prospects for further 
enhancement of the efficiency of the legal 
regulation.

The structure of the paper. In the next 
chapter the problem of the due extent of the 
use of psychology in law will be discussed 
and this due extent will be compared with 
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the real one. The following chapter in-
cludes the critical review of the current ex-
planations of the gap between the due and 
real extent of application of psychology 
in the law. The final two chapters provide 
alternative explanation of this gap and dis-
cuss the opportunities to overcome it. 

1. The due scope of the use  
of psychological knowledge in the law

The demand of law for psychology. We 
shall refer as “demand of law for psycho-
logy” a situation when a legal problem 
can be solved more efficiently by using 
psychological knowledge than without it. 
For example, the testimony of a witness, of 
course, can be examined without using the 
data of the modern witness psychology; 
however, it can be done much better with 
this knowledge. So, if a legal problem can 
be solved better with psychological knowl-
edge than without it, we have to state, that 
here is the demand of law for psychology.

How widely psychology should be 
used in the law? Which areas of the law 
need psychology and which do not and 
must stay “free of psychology”?

Our answer to these questions is sim-
ple: every branch of law, every legal regu-
lation within each branch, every single 
person making or administering the law 
solves legal problems better with than 
without psychology. So, no law is “free of 
psychology”.

The demand of law in psychology is so 
universal for, at least, three reasons.

1. Any legal regulation can direct a hu-
man action only through a chain of psy-
chological events.

For a legal regulation to affect one’s 
actions, this person has, first of all, to 

learn on it (this involves his perception), 
next – to understand it (thinking), then to 
keep it in her / his memory until the situ-
ation to be regulated by this law will be 
met (memory). In this situation the person 
has to recall this law and the possible pun-
ishment (again, memory). The thread of 
this punishment should impress him – to 
arouse his fear (emotions). Next, this fear 
must motivate the proper action – for ex-
ample, to deter from offending (motiva-
tion, decision taking). Perception, think-
ing, memory, emotions, motivation – all 
of them are psychological phenomena. If 
any link fails, the legal provision will not 
work and it is up to psychology to explain 
why. All this is true for every case in every 
branch of law.

2. The main objective of any legal pro-
vision is to regulate, directly or indirectly, 
one’s behavior. However, in doing so, any 
regulation can also affect the rest of a his 
personality. The point is that situations in 
which one deals with justice usually are 
highly significant for him, stressful, and, 
therefore, endangering to one’s psychic 
well-being. Numerous ways in which an 
encounter with justice can affect one’s psy-
chic health are documented by extensive 
“therapeutic jurisprudence” studies [See 
e.g. the extensive review 6, p. 561–580].

The main conclusion following from 
these studies is that every encounter with 
any justice may affect the person. This 
means that this probable effect must be 
considered when designing or administer-
ing every legal regulation, independently 
of which branch of law it belongs to.

3. Any legal regulation must ensure the 
legitimating effect of law.

Every legal regulation is supposed to 
evoke respect. This respect is one of the 



22

important reasons why people obey the 
law. Any law must cause people to believe 
that this law is just, rightful, and legitimate. 
Studies on psychology of legitimacy dem-
onstrated conditions in which such attitude 
arises. The content, shape of a law, and the 
way in which it is administrated should meet 
some psychological demands or the regula-
tion will not be seen as legitimate [11].

Again, this is true for every branch and 
every legal regulation.

Thus, the law needs psychology univer-
sally: 1. to design the chain of psychologi-
cal events between a legal provision and 
one’s action, necessary for this provision 
to work; 2. to provide the proper (thera-
peutic) impact upon one’s personality, and 
3. to be seen as legitimate.

This universality is a special trait of 
psychology. Aside from psychology there 
are many other sciences that are applied 
in the law. Genetics, ballistics, chemis-
try, motor mechanics, etc – this is not the 
complete list. However, as opposed to psy-
chology, all of them can be applied only to 
solve some specific tasks. Ballistics finds 
the trace of a bullet. This, of course, can 
only be important in “shooting” cases. In 
all other situations, the law does not need 
any knowledge of ballistics. Genetics es-
tablishes affiliation. This can be important 
in some family cases, but only in such cas-
es. Motor mechanics can provide the piece 
of evidence on conditions of a vehicle, but 
only in cases where a vehicle is involved.

Conversely, the demand of law on psy-
chology is universal, the law always needs 
psychology. It is required in every branch 
and every case. This means that coopera-
tion between lawyers and psychologists 
ought to run on an every-day, side-by-side 
basis in every case, in every branch.

This ought to be, but what is it like in 
reality?

The reality is opposite to this view. In 
reality we see highly restricted use of the 
psychological knowledge.

What is seen in the real use of the psy-
chological knowledge can be referred as 
“triple – filtering” of the psychological 
knowledge by law. Let us discuss every 
layer of this filtering.

The first filter. “Branch – filtering”. 
Modern law is a huge empire consisting 
of many single branches of law: civil, 
criminal, church, labor, constitutional, in-
ternational, European, environmental, etc., 
to mention only few. According to state-
ments above, the psychological knowledge 
equally could and should be used in every 
this branch. However, in reality the main 
consumer of psychological knowledge in 
the law is Criminal law and procedure. 
Most handbooks titled “Forensic psycho-
logy” actually are handbooks on criminal 
forensic psychology. They talk only on 
psychology of a criminal, crime detection, 
witness psychology, psychological reasons 
of repeated offending [See 1; 4; 9; 14] and 
do not discuss any use of psychology in 
church, labor, constitutional, international, 
European, environmental, and etc. law.

This pioneering and exceptional role 
of the criminal law in using of psychology 
is not easy to explain. Criminal law is not 
any special branch of the law. It is neither 
the central, nor the most important or most 
used. So, there is no obvious reason for 
this “pioneering” role of criminal law in 
the application of psychology.

One possible explanation could be his-
torical one: the pioneers of the forensic 
psychology (for example, Hans Gross) 
were specialists in criminal law and they 
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initiated this restricted concept of the fo-
rensic psychology as “forensic criminal 
psychology”. This “narrow specialization” 
of forensic psychology was then rein-
forced by their follower, who whose con-
tinued to work in the same direction and 
who’w studies were focused mainly on 
application of psychology in detecting of 
offences, prosecuting and punishment of 
offenders.

Another probable explanations could 
be a cultural one. Psychologists, not law-
yers, are the driving force for broader use 
of psychology in the law. However, psy-
chologists are not experts in all branches 
of law. Just criminal and (to a lesser de-
gree) civil law are the most familiar to 
them. The reason for it seems to be the 
way in which psychologists get their ideas 
on law. It seems that a psychologist gets 
the greatest part of his knowledge on law 
from TV and other mass-media. The latter 
are overwhelmed with criminal cases. Just 
this sources of information on law decide 
on which branches of law the psychologist 
gets more information. Indeed, through 
watching TV and reading detective stories 
one can get sound ideas on criminal, and, 
perhaps, civil law, however not on com-
mercial, canonical, European and other 
branches. That why just criminal (and 
to some degree civil) psychology is the 
most familiar for psychologist. He has the 
most vivid view how it works. Therefore, 
only these, most familiar branches attract 
all the attention and efforts of psycholo-
gists. Here, they channel all their energy. 
All other branches are still perceived by 
psychologists as “alien”, and, therefore, 
‚purely juridical”, “unsuitable” for psy-
chology.

Anyway, this restricted view causes 
the “branch – filtering”, providing obsta-
cles for the use of psychology in any oth-
ers than criminal or civil law branches of 
law.

The second filter. “Legislation – ad-
ministration” filtering. Traditionally, the 
psychological knowledge is rather used in 
administration of the law and not in legis-
lation. Even in the criminal law that is pio-
neering in the use of psychology the latter 
is used only in the administration of this 
law and never in its drafting.

This seems to be strange.
Indeed, a criminal provision prohibits 

some actions and defines the sanction for 
its violation. For this law to work and to 
deter one from this offence, the preventing 
stimuli, caused by sanction, must surpass 
ones pushing to offence. Therefore the 
main task of legislator is to ensure that the 
fear caused by this sanction strong enough 
to stop the offender from committing his 
crime.

Stimuli, motivation, decision taking are 
topics of psychology. It is psychology that 
has sophisticated tools to assess both. It is 
also psychology that has validated, exten-
sive and modern knowledge on them, on 
their causes, and intellectual and emotional 
events that follows these stimuli. All this is 
supported by extensive general psycholog-
ical knowledge on motivation, stimulation, 
decision taking, emotional and perception 
processes.

In this situation the legislator aiming 
to improve a criminal law has two alter-
natives: either to use all this knowledge 
and design the law based on modern, well-
validated idea on human and their psychic 
or ignore all this knowledge and rest his 
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decision on his own plain common – sense 
ideas on people.

Today legislator traditionally chooses 
the second alternative.

This creates the second filter – exclud-
ing the use of psychological knowledge 
drafting the law. Again, this restriction is 
not ease to explain. Most probable there 
are no serious reasons behind. The use of 
psychology for drafting of law is simply 
“not done so”. Maybe legislation is seen as 
affair of a State(and not person) scale” and 
as such “non-psychological”. What fol-
lows, psychology is seen as “not proper” 
for legislation.

The third filter. The filter of excep-
tionality. According the prevailing usage, 
the psychological knowledge is addressed 
by court exceptionally in situations when 
the regular (common – sense) knowledge 
seems to be insufficient. If offender’s ac-
tions or words are very strange and un-
explainable in usual ways, the judge can 
think on support of psychologist and to 
appoint a psychological examination. In 
regular, “usual” cases, when a judge is sat-
isfied with his common sense explanation 
the court sees no need of psychological 
knowledge.

However, the result of scientific psy-
chological assessment can be very different 
from one by the common sense in every, 
and not only in exceptional cases. There-
fore, many cases, considered by judges as 
not demanding any use of psychological 
knowledge, in reality needed it.

This common conviction that in “usu-
al” situation the scientific psychologi-
cal knowledge is not necessary provides 
the third filter preventing psychological 
knowledge to be used by law.

All these filters create mighty defense 
system protecting the law from the modern 
psychological knowledge. 

2. Current ideas on the barriers 
preventing the use of psychological 
knowledge in the law

Let us review the common explanations of 
the resistance of the law against psycho-
logical knowledge.As mentioned, the gen-
eral idea of all explanations is that there 
exists a fundamental incompatibility be-
tween law and psychology, because they 
are absolutely different. Let us summa-
ries several differences that are mentioned 
most often [See, for example, 4; 19].

1. Probabilistic vs. “yes-no” knowl-
edge. Typically, psychological knowledge 
is probabilistic. Psychological informa-
tion usually shows probability of a trait 
or event. On the contrary, the law is built 
upon “yes-no” information. One is either 
guilty or not, he offended or not, a contract 
is signed or not, etc. So, when trying to 
apply psychological data in law we meet 
the difficult problem, how to covert prob-
able data into firmly stated “yes-no” ones. 
A lawyer asks “Is it true or wrong?”. A 
psychologist answers “The probability of 
truth in this situation is this, the probability 
of wrongness is that”. In this situation the 
lawyer has not idea what to do with this 
psychological information. It turns to be 
incompatible with its use in law.

2. “Is” vs. “ought”. Psychology shows 
what is, law shows what ought to be. Psy-
chology studies how people act in reality. 
As opposed to this, the law commands 
what they ought to do. So both are incom-
patible because they address quite differ-
ent aspect of reality.
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3. Objectivity vs. value. The law is 
permeated with political and economic 
interests and the values of society and its 
groups. Psychology is (or, at least, tries to 
be) objective and impartial.

4.  Conservatism vs. innovation. The 
law is rather conservative. It is termed 
“The power of dead generations over liv-
ing ones”. We still follow laws made hun-
dreds years ago. On the contrary, psychol-
ogy is innovative, searching to re-check 
old truths and to find new, more perfect 
ones.

All these differences are claimed to be 
liable for the incompatibility between law 
and psychology. These explanations are 
wide-spread and taken for granted. They 
have never has been criticized either by 
lawyers or by psychologists.

However, there seems to be a good base 
for criticism. Let us successively review 
all statements that are applied discussing 
the law resistance against psychology. We 
will review again all these differences and 
try to answer two questions:

1. Do the above – mentioned differenc-
es between the law and psychology really 
exist?

2. If they do, are these differences real-
ly the reasons for incompatibility between 
the law and psychology?

Our thesis is that all these differences 
and problems are usually met and success-
fully solved in relations between all theo-
retical and applied sciences.

1. Probabilistic vs. “yes-no” knowl-
edge. We can agree that when applying 
psychology in law we meet the conversion 
problem: how to use probabilistic psy-
chological information to take “yes-no” 
legal decision (“guilty-non-guilty”, etc). 
However, the same problem is typically 
met in any practical applications of any 

theoretical knowledge. When a bridge is 
designed, its constructors dispose probabi-
listic knowledge on strength of its building 
material. However, they have to “convert” 
this information into “yes-no” decision: 
will this material do for this bridge or not. 
Biology provides probabilistic knowledge 
about a living body. The major part of our 
biologic characteristics (blood pressure, 
temperature, etc.) is probabilistic. Medi-
cine converts it into “yes-no” information: 
whether a person is ill or not, is there defi-
nite disease or not, will a certain course of 
treatment do or not, etc. The botanist pro-
vides probabilistic knowledge on plants, 
their developments and demands. Agrono-
my converts this knowledge into practical 
“yes-no” rules and decisions about which 
plants to use and how they can be culti-
vated.

2. “Is” vs. “ought”. We can agree that 
the psychology shows what people do and 
the law provides rules about what they 
ought to. The first one produces knowledge 
and the second one uses this knowledge 
to produce rules and standards. However, 
not only law and psychology are so. Any 
scientific knowledge is usually applied to 
develop rules saying where, what and how 
things have to be done. Medicine (an ap-
plied science) uses biological knowledge 
(theoretical science) to develop rules in-
dicating what ought to be done to cure a 
disease. Bridge engineering (applied sci-
ence) uses knowledge provided by physics 
to establish rules and standards of bridge-
building.

3. Objectivity vs. value. It is true that 
any law is permeated with social and eco-
nomic, political, moral values derived from 
the considerations of people designing it. 
However, the same is true for every goal-
seeking activity. Any bridge is also perme-
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ated with interests and values of people 
who ordered and financed its building. 
Depending on their intentions, demands, 
interests, values and tastes, the bridge can 
be expensive or cheap, simple or sophisti-
cated, modest or fancy, more or less dura-
ble, destined for different tasks.

4. Conservatism vs. innovation. It is 
true that the law (in contrast to the inno-
vation-seeking psychology) is mistrustful 
of innovations. However, this is typical for 
any practical activity in which responsibil-
ity is involved. For example, designers of a 
bridge also are mistrustful of innovations. 
They resist innovations for the same rea-
son as the law-maker. Both carry the heavy 
responsibility for the success of their activ-
ity. If they adopt innovation and this brings 
fatal consequences, they (and not the in-
ventor) go to prison.

Thus, we can see that all these 
differences are not only met between 
law and psychology. They are usual also 
in many other areas of human activities. 
However, this does not cause any resistance 
similar to the one found between law and 
psychology. 

3. Alternative explanation  
of the barriers to use psychological 
knowledge in the law

Our explanation does not agree with the 
idea that the law rejects all psychology 
because of its totally different nature. Our 
explanation is that the law does not reject 
every psychology. It rejects only one kind 
of psychology- scientific one.

The law rejects scientific psychol-
ogy because it has its own “basic legal 
psychology”, which is highly independ-
ent from scientific one. Law has its own 

psychological ideas about human nature 
and just these ideas (and not those pro-
vided by scientific psychology) underlie 
the law and its institutions. This specific 
for the law and independent on scientific 
psychology set of psychological principles 
and concepts permeate all law-making and 
administration.

Let us review several specific psycho-
logical ideas that are basic for the law and 
do not agree with the ideas of the modern 
scientific psychology.

As a first example of “psychology of 
the law” consider the basic psychological 
statements which underlie one of the most 
important aspects of the legal process – le-
gal sanctions.

Legal sanctions (punishments provided 
by the law for violation of its regulations) 
are fundamental to law and used in all its 
branches. Generally speaking, the whole 
of law can be seen as the legitimate way 
to use sanctions. Sanctions are used to 
achieve its most important aims, especial-
ly, to deter people from forbidden actions 
and to rehabilitate offenders.

Why do legislators believe that sanc-
tions work? We find the explanation in 
every law theory manual. This belief is 
based upon two fundamental statements 
on human nature.

I. Everybody has fear of sanctions.
II. This fear holds for violation of the 

law.
Now let us answer two questions:
1. Are these statements psychological 

ones? The answer is “Yes!”
The first one comments on human emo-

tions (about the way in which fear arises). 
The second one deals with motivation.

2. Do these statements agree with ideas 
of the modern scientific psychology about 
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human emotions and motivation? No, they 
do not. The picture of emotions and mo-
tivation drawn by modern psychology is 
infinitely more complicated. Thus, both 
statements are oversimplifications. There-
fore, the belief based upon them that sanc-
tions of law deters and rehabilitates is an 
oversimplification too. In his meta-study 
J.Albrecht summarized results of studies 
on efficiency of criminal sanctions: “In 
the best case they have no effect, in the 
worst one they are harmful” [2; See also, 
18; 20].

Is it possible to improve these basic 
statements- to bring them in line with 
modern-day scientific psychology? The 
answer is “No!” This would have to mean 
that sanctions, fundamental for law, do not 
work. From this follows that also the law 
using them does not work. Next, this means 
that the very necessity of the law is contro-
versial. This puts in question the whole le-
gal system: court, police, and prison. Thus, 
an attempt to improve basic statements and 
to conform them with modern knowledge 
could be destructive for the law.

Another fundamental statement of law 
is the presumption of knowing the law. It 
implies that even people who never read the 
law know it [3]. The psychological state-
ment underlying this presumption is that all 
people are able to discover every demand 
of law intuitively. From the standpoint of 
psychological studies of intuition, this state-
ment is, to put it mildly, oversimplified. 
However, to reject this statement means to 
allow a wrongdoer to excuse his misdeed by 
his supposed legal ignorance. This would 
be destructive of the legal system.

The most interesting site of the matter 
is that the legislator is certain that state-
ments of basic legal psychology are valid. 

Therefore, hundreds of legal regulations 
are passed without any empirical verifica-
tion of their psychological foundation and 
without validation, whether they really 
will work as they are supposed to. The leg-
islator believes self-evident that they must 
work. So, they are passed even despite all 
evidences of their inefficiency. All these 
psychological scientific evidences of this 
inefficiency are seen as impertinent, hav-
ing nothing to do with the law and are sim-
ply ignored.

All this means that the basic legal psy-
chology is highly independent of science, 
scientific validation, conclusions and criti-
cism.

This is surprising. We live in the world 
of omnipotent science. It plays a crucial 
role in all areas of life. We trust it, even if 
its conclusions and recommendations are 
in a sharp contrast with our everyday ex-
perience.

Only the basic legal psychological 
statements seem to be exempt from the 
power of science. They are seen as valid 
despite the lack of their scientific valida-
tion. How it is possible?

Our thesis is that it is possible only 
because the “basic law psychology” has 
its own validation methods, independent 
of scientific ones. These methods provide 
the possibility of supporting statements 
that are seen by scientific psychology as 
invalid; to “defend” the “basic legal psy-
chology” against the destructive impact of 
the scientific one.

Many of these methods are those used 
by people in their everyday life to validate 
their common sense ideas. They are meth-
ods used by folk psychology (everyday, 
naïve, common-sense psychology) drawn 
on by lay persons [10].
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The Mental Simulation is one of such 
methods of validation [10]. Its essence is 
simple. One puts oneself in the position of 
another person and tries to think and feel 
“for him”. Instead of knowing how anoth-
er person “ticks”, “we just do the ticking 
for him” [8, p. 161–185].

Validation by Mental Stimulation 
“shows” (contrary to science) that legal 
sanctions do work and are even highly ef-
ficient. Indeed, try to put yourself into the 
position of an imprisoned offender. Think 
of the years he spends in prison. Every 
month, day, hour, and minute, he is de-
prived of everything: freedom, love, nor-
mal food, friends and relatives. Therefore, 
every minute and second teaches him the 
same lecture – “you suffer because you 
committed your crime”. Trying to think 
and to feel “for him”, we can “clearly see” 
a vivid and detailed image of his thoughts, 
feelings, decisions. This image “clearly 
shows” that in his place everybody would 
refuse the slightest idea of committing any 
new crime.

Yet science says that criminal sanctions 
do not work. However, common-sense’s 
Mental Stimulation depicts how they do 
work. In the same way a regular person 
can “clearly see” (despite all psychologi-
cal data on intuition) that everybody can 
intuitively discover the demands of the 
law, how a threat of criminal sanction de-
ters from an offence, and how any new law 
evokes public respect, etc.

Thus, this ‘clear view’ replaces any 
scientific validation and defends basic 
psychological statements of law (and law 
itself) from scientific psychology.

This situation has some positive conse-
quences.

1. This preserves the law, protecting it 

from ideas that, though scientifically valid, 
could be destructive for it.

2. Being defended from criticism of 
scientific psychology, the law is, therefore, 
more stable. It is protected against often 
and drastic changes peculiar to scientific 
psychology. The stability of law is highly 
important, ensuring its ability to make so-
cial relations predictable. “It is better to 
have a poor but stable law than good but 
unstable one”, advises old legal wisdom.

3. Both ordinary, lay people and the 
basic legal psychology use the same, com-
mon sense, validation methods. Thus, both 
“see” the same reasons for which the law 
should work. Therefore, both believe the 
law. They believe that criminal punishment 
deters and helps to rehabilitate offenders. 
They “see” that everybody can intuitively 
discover the demands of the law and, there-
fore, “understand” why legal ignorance 
is no defense. This is highly important in 
integrating the law into everyday life and 
encouraging people to accept the law.

However, there are also many negative 
consequences.

1. Inefficiency. It is impossible to rely 
upon invalid, oversimplified ideas and to 
be efficient. Believing that 2 x 2 is 17, one 
cannot be efficient in one’s calculations. In 
the same way a law based upon oversim-
plified ideas cannot be efficient.

2. Rigidity of law and obstruction to 
innovations, especially those suspected of 
endangering stability. The law wants “sta-
bility for stability”. It does not distinguish 
“good stability” from “bad”. This hinders 
it solving its inveterate problems. Instead 
of changing, the law insists. It resists inno-
vations, increases zeal in implementing the 
existing state of affair. Thus, problems are 
intensified instead of being solved.
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Collectively, this means that the law 
sacrifices its efficiency for its stability.

However, the price for stability is 
very high. Why do we agree to pay such 
a price?

We already have no illusions about effi-
ciency of the sanctions. We know very well 
that prison is not the place where criminals 
can be improved. We are not so naïve as 
to believe that legal sanctions deter people 
from violating the law. However, we do 
not have any really strong alternative. We 
do not know when and how any different 
basis for law can be build. We cannot even 
picture the world without criminal pun-
ishment. Today we cannot even find any 
single country without prisons. They have 
existed as long as human society has.

This brings the conclusion: “Yes, cur-
rent situation is bad but there is no way to 
change it”. Therefore, the price for stabil-
ity of the law is seen as a forced one.

4. Ways to overcome the resistance 
of the law against the use  
of psychological knowledge

Modern psychology is a dynamic, quickly 
developing and highly offensive science. It 
actively searches for new opportunities to 
apply its knowledge in new areas of human 
life also in the law. Modern psychology ac-
tively tries to overcome both the open and 
hidden resistance of the law against the use 
of psychological knowledge. Let us review 
several strategies in dealing with this re-
sistance both already discovered by psy-
chology and just possible.

1. Submission. Psychologist can just 
admit that stability is the only efficiency 
criterion of the law.

The he desists from any criticism on 
law and its specific psychological ideas. 

Adopting this strategy, a psychologist ad-
mits that a lawyer knows better what can 
be safe or unsafe for law. Therefore, he 
calmly waits until a lawyer asks him to do 
something.

Meanwhile, a psychologist does not try 
to widen the use of psychology. Instead, he 
only improves things that are permissive 
for law: improves methods for the exami-
nation of witness testimonies, capacities 
to stand trial, etc. The positive side of this 
strategy is an increased mutual confidence. 
As usually in life, if you want nothing of 
another person, his confidence in you may 
grow. This improves mutual understand-
ing. This inoffensive position of psychol-
ogy can be seen in many countries. Psy-
chologists calmly work in traditional areas 
without much effort to widen them.

2. Restricted expansion. Application of 
psychology is widened mainly in some se-
lected areas with especially high demand 
for efficiency.

Generally, the law sacrifices its effi-
ciency for stability. However, in some ar-
eas it is not so easy. In these areas, the need 
for efficiency is especially strong and the 
lack of it is especially evident.

One of such areas is crime detection. 
If you act efficiently, the offence will be 
detected. If not, it remains undetected. In 
most countries the police are responsible 
for crime detection. No wonder that here 
the cooperation with psychologists is the 
most demanded and successful. Great up-
take of psychological profiling is a good 
example.

3. To modify innovations to avoid en-
dangering of basic legal statements. Psy-
chological proposals which are supposed 
to endanger the stability of law are modi-
fied to make them not harmful for stability 
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of the law; their non-endangering shape is 
promoted.

A good example of such an approach 
is the diversion of juvenile offenders from 
the full force of the law. Empirical studies 
discovered so – called “spontaneous remis-
sion” of juvenile delinquents. It was dem-
onstrated that the great majority of offend-
ers commit offences in their adolescence 
or youth [17]. Paradoxically, the probabil-
ity that they will continue their criminal 
activities proved to be much higher if their 
offences were detected and prosecuted.

The most direct and logical way to re-
act to this finding is to abolish offences of 
adolescents and youth.

However, such a solution endangers 
the basic statements that everybody has a 
fear of criminal sanction and this fear de-
ters him. It would be a direct admission 
that the criminal law does not work.

In this difficult situation, a skillful 
alternative route was found. Instead of 
abolishing the inefficient and harmful 
law, prosecutors were given discretion 
to cease prosecution of a juvenile at any 
moment. In this situation, Peter has been 
paid without robbing Paul. Both funda-
mental statements of law are left safe and 
the possibility of protecting juveniles from 
criminal prosecution, which harms them 
psychologically, was created. This proce-
dural trick, first discovered in US became 
highly popular and spread widely around 
the world [22].

This is a good pattern for a potential 
and sophisticated way for expansion of 
psychology within the law.

4. Moving ahead very slowly and im-
perceptibly

Psychology has great experience using 
desensitization methods. Its main tool is 
slow but steady progress, weakening aver-

sions or phobias. Following this approach 
the law’s phobias and aversions against 
psychology can be cured, gradually in-
creasing the dose of the latter, closely ob-
serving feed-back, moving ahead carefully 
step by step.

Actually, the whole history of expan-
sion of psychology within the law is a 
good illustration of such a strategy.

Think of the examination of eyewit-
ness fallibility. Reviewing the use of wit-
ness psychology in court from Hugo Mün-
sterberg until modern days, we can see the 
very slow but steady progress. Of course, 
this progress is much too slow. However, it 
is now much easier than 100 years ago, to 
persuade the court that psychological ex-
amination of a witness statement is needed. 
The use of psychology has been expanding 
very gradually but steadily in examination 
of capacity to testify, etc.

5. The revolutionary strategy – dras-
tic change in the law and its interrelations 
with psychology, placing responsibility of 
integration on the doorstep of both, refus-
ing oversimplifications. As seen, this may 
demand drastic changes in the very foun-
dations of the law. As we have seen this 
can bring threads to the stability of law. 
However, maybe, nevertheless, the time 
came to think how to do it?

Conclusions

1.  Psychological knowledge is demanded 
in every legal decision affecting or in-
volving people. 

2.  However, the real use of psychological 
knowledge in the current law is far be-
hind this demand.

3.  Common explanation of restrictive 
use of psychological knowledge based 
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upon idea of incompatibility of law and 
psychology is not valid. Phenomena 
described as discrepancies between 
both are not specific and can be see in 
the interrelations of all theoretical and 
applied sciences. 

4.  The true reason of resistance of the law 
against psychology is that law possess-
es it’s own specific “legal psychology” 

providing its own and different from 
scientific psychology statements.

5.  Independence of the statements of the 
“legal psychology” from scientific one 
is ensured by specific validation meth-
ods used by the “legal psychology”.

6.  There are several possible strategies for 
reforming the psychological founda-
tions of the current law.
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Kiekvienas teisinis reguliavimas tiesiogiai ar netie-avimas tiesiogiai ar netie-
siogiai skirtas žmogui: nukreipia jos veiksmus, gina 
jį, siekia pakeisti jo asmenybę, teikia asmeniui ga-
limybių pasiekti savo tikslų. Šis reguliavimas, kad 
būtų veiksmingas, turi remtis patikimomis žiniomis 
apie žmogų ir jo asmenybę. Psichologija yra moks-
las, turintis ir teikiantis tokių žinių. Dėl to psicho-
logijos žinios turėtų būti labai plačiai naudojamos 
teisėje, sprendžiant bet kokias teisines problemas, 
liečiančias žmogų.

Tačiau iš tikrųjų psichologijos žinios teisėje nau-
dojamos gana ribotai ir daro tik pirmus žingsnius. Jų 
panaudojimas toli atsilikęs nuo teisės psichologijos 
galimybių.

TeiSėS ir pSichoLogijoS neSuderinAmumo proBLemA ir pSichoLogijoS žinių 
TAikymAS TeiSėje

Viktoras justickis, gintautas danišauskas 
S a n t r a u k a

Straipsnyje nagrinėjamos priežastys, kurios truk-
do plačiau naudoti psichologijos žinias teisėje. Api-
bendrinami dabartiniai teisės priešinimosi plačiau 
naudoti psichologijos žinias aiškinimai. Parodoma, 
kad bendras visų šių aiškinimų pagrindas yra teisės 
ir psichologijos žinių nesuderinamumas, kylantis iš 
esminių šių dviejų mokslų skirtybių.

Atliekama kritinė teisės ir psichologijos nesude-
rinamumo idėjos analizė. Siūlomas alternatyvus mi-
nėto fenomeno aiškinimas. Tuo pagrindu nagrinėja-
mi teisės priešinimosi psichologijos žinioms įveikos 
būdai ir platesnio psichologijos naudojimo teisėje 
perspektyvos. 


