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B cospemeHHoM Pocculickom obwecmeae HA3peso epems cepbe3Hbix nepemeH. 3akoHo0amesb 03abo4eH npesa-
JUPYIOWUM KOJTUYECMBOM JIUKBUOAUUOHHbIX Npouedyp, npuMeHaeMblX apbumpaxHelMu cyoamu 8 OmHoweHuu
HecocmosamesibHbIX X03AUCMaYIowUX CyOveKmos, Ymo CyuecmeeHHO Nos8JuAIo Ha nosoxeHue Pocculickol
Medepayuu 8 pelimuHee BcemupHozo 6aHka Doing Business no nokazamernto «PaspeweHue Heniiamexecnocoo-
Hocmu». Yka3aHHvele 06cmoAamenscmea HanpAMyto 3agucam om 3pphekmusHOCMU NPagoeozo peysiupo8aHus
HecocmosamesibHocMu.

Ana nosviweHus pelimuHaa Poccuu no nokasamesnto BcemupHozo 6aHka lMpasumenscmeom PO ymeepxoeH
lMnan meponpusmuli «0opoxHas kapma» «CosepuwieHcmeosaHue npoyedyp HecocmosmesnbHocmu (6aHkpom-
cmaa)», o0Hol u3 yesneli komopou Agnaemca obecneyeHue c6anAHCUPOBAHHO20 NOOX00d NPU NPUMEHEHUU K
O00/IKHUKAM peabunumayuoHHbIX U TUKBUOAUUOHHbIX npoyedyp 8 pamkax desa o 6aHkpomcmae.

MexaHusm yHkyuoHuposaHua ®edepaneHozo 3akoHa «O HecocmoamensHocmu (baHkpomcmee)» 2002 e.
unIICMpupyem sonsioweHue 8 Hem «NPOKPeoUMOpPCKOU» MOOIU HeCOCMOoAMEbHOCMU: 3HAYUMETbHBIU 8ec
npu npuHAMUU peweHul o xo0e npoyedyp NPUHAdNIEXUM cobpaHuto Kpedumopos. Eciu 3akoHooamesnb NaHu-
pyem usmeHUmMb NOOX00 K NpUMeHeHUto Npoyedyp HeCOCMoAmMeIbHOCMU U coesiams e20 coanaHCUpOBAaHHbLIM,
nosazaem, 6yoem ouamempasnbHo U3MeHeH U N00X00 K MeXaHu3mMy yHKUUOHUPOBAHUS HECOCMOAMeTbHOCMU 8
UesIoM: CMeHa NOJIoXKeHUS Ha «NPOOOIXKHUKOBYI0» MOOE/Ib, KOmopds, KAk U38eCmHO, ycnewHO (hyHKUUOHUpyem
8 CLUA.

Llenbto HacmosAwel cmameu A8/19emcs, 8-nepsyto o4epedb, 8CKPbIMuUe 0CHOBAHUU NOCMPOeHUs Co8pemMeH-
Holi modenu 6aHkpomcmaea CLLIA - ee ucmopuydeckue npednocbiIKU, 4mo 8UOUM HEO6X0OUMbIM 0/ NPO8eOeHUs
6y0yuje20 NoOpobHO20 aHAIU3d NPABOBO20 Pe2yIUPOBAHUA 6AHKPOMCMEa AMepuKuU U Ucc1ed08aHUsA npoyedyp
peabunumayuu u iuKkeudOayuu.

At the present stage of the development of the Russian legal system, Russian Government sees
the need to improve the economic performance of insolvency (bankruptcy) proceedings to achieve
improvement in “Resolving insolvency” of the Russian Federation in the World Bank’s rating system
Doing Business.

In this respect, Russian Government approved the Plan of measures, “road map”, “Improvement
of the procedures of insolvency (bankruptcy)”!. The implementation of the action plan, approved in
the “road map”, is aimed at:

' CoBeplieHCTBOBAHHME MPOLIELYP HECOCTOATENLHOCTH (GAHKPOTCTBA): TIJIAH MEPONPUITUH («IOPOIKHAS KapTay).

V1B. pacniopsbkenueM [IpaBurensctBa Poccuiickoit @eneparmu ot 24 utons 2014 . Ne 1385-p. <http://government.ru/
docs/13999/>.
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e reducing the time and costs of the procedures applied in bankruptcy proceedings;

e increasing their effectiveness and increasing the size of claims discharge;

e ensuring a balanced approach in the application to the debtor rehabilitation and liquidation

proceedings under the bankruptcy cases;

e preserving the estate and maximizing the value of the debtor’ assets;

e increasing efficiency of protection of the rights of the social categories of creditors;

e improving the legal regulation of the system of self-regulating organizations of insolvency

officers.

According to the analysis of the statistics of arbitration courts of the Russian Federation?, the vast
majority is bankruptcy proceedings (96,6 %), and less than 0.2 percent of cases finished in restoring
debtor’s solvency. The implementation of the “road map” is planned to radically change the current
situation regarding the lack of demand for rehabilitation procedures. To this end, the legislator will
have to make a choice, it seems, will have to conceptually change the approach to the procedures
applied in the insolvency of the debtor.

Analysis of the “road map”, as well as comments by the representatives of the legislative power,
allow to draw a conclusion about the direction of the change in favor of “pro-debtor” model of
insolvency, which is successfully operating in America.

Today, more of a “pro-creditor” model operates in Russia to ensure the functioning of which many
a year has been spent, and explanations on its application in total constitute a volume comparable to
that of Federal Insolvency Law. If the legislator plans to diametrically change the approach to the
nature of insolvency, we believe it is necessary to consider the history of the “pro-debtor” model of
insolvency operating in the United States.

We take a look at four bankruptcy laws of 19t century — the temporary Bankruptcy Acts of 1800,
1841, 1867 and 1898. Why were they so short-lived, why were they only temporary, why exactly those
years — what was the economic and political situation like?

In the course of 19™ century, four bankruptcy laws were passed in the United States. All of them
were introduced in response to dismal financial conditions of the times3. The first ever Bankruptcy Act
was passed in 1800 after the Panic of 1791-1797, the severe recession after a real estate bubble had
burst, and many prominent and moneyed men found themselves in dire financial circumstances, most
notably former Superintendent of Finance Robert Morris, who was once the wealthiest man in the
new United States. The Pennsylvania bankruptcy law of 1785, borrowed from English custom, which
offered a discharge of unpaid bills to commercial debtors and expired in 1793, is worth mentioning.

The financial crisis of the decade preceding the Act was activated by the collapse of speculation
schemes and the failure of land ventures. “The resulting economic distress far surpassed any that had
occurred before™. The uniform law was long due as debtors and creditors living in different states
were subject to insolvency and bankruptcy rules of those states.

After much deliberation whether the nation required this law or not in a largely agrarian society
(T. Jefferson), whether committee to draft a bill should be appointed, committees reporting and
ignoring bills, reproaches that England had a bankruptcy law and America did not, J. Adams signed
the bill into law on April 4, 1800. It was lauded as “the Godlike Act” by many as it drew “the line

2 <https://zakon.ru/blog/2015/11/30/26_noyabrya 2015 v tpp rf sostoyalas iv_mezhdunarodnaya konferenci-
ya_antikrizisnoe_upravlenie v_sovr>.

3 See: BERGLOF, E. Power Rejected: Congress and Bankruptcy in the Early Republic. URL: <http://users.ox.ac.
uk/~ofrcinfo/file_links/ofr_symposium2005/howard%20rosenthal%20Power%20Rejected7.pdf>; HANSEN, B. Bank-
ruptcy Law in the United States. URL: <http://eh.net/encyclopedia/bankruptcy-law-in-the-united-states/>.

4 MANN, B. H. Republic of Debtors: Bankruptcy in the Age of American Independence. Cambridge, Massachusetts;
London, England, 2009, p. 191.
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between the honest and fraudulent debtor™. The act favoured creditors over debtors, although it was
debtor friendly, and applied only to the “second class”, the wealthier citizens, that is to those who
“get their living by thinking, not by labour™®, the first class being labourers, farmers and the like, who
could never fail, just grew poorer, it did not apply to lawyers or judges either. Furthermore, the Act
only provided for involuntary bankruptcy. Those who owed a minimum of $ 1000 and committed
at least one of the acts of bankruptcy listed in the statute could be subjects to bankruptcy. A creditor
owed at least $ 1000 issued a commission of bankruptcy against the debtor. After the creditor proved
the debt, the judge appointed two or three commissioners who over saw the process. The debtor had
to submit to at least three examinations within forty-two days to get a discharge. Creditors could
attend examinations, ask questions disagree with the ruling of the commissioners and ask the judge
for a jury trial. Likewise, a debtor could contest the commissioners’ findings. Finally, if two-thirds of
the creditors with debts of at least $ 50 were satisfied, they signed a document consenting debtor’s
discharge. If the commissioners decided that the debtor had met the terms of the Act, they signed a
certificate of conformity, addressed to the judge who then issued a certificate of discharge relieving the
debtor of all liability for all unsecured debts acquired before bankruptcy. However, the proceedings
did not stop there. Then a notice was published for the creditors to meet to prove their debts and elect
assignees of the bankrupt’s estate. They were to collect all bankrupt’s debts and property, had rights
to liquidate the estate thus maximizing the amount distributed among the creditors and to render an
account. The first distribution took place within five to thirteen months after the commission issued,
the second eighteen months after that date. Discharge and distribution obviously were separate events.

The Act differed very little from its English counterpart on the surface, although in application the
two contrasted. The American Act could be exercised by debtors and many filings were cooperative.
However, it was costly to implement as it was hard for many to travel to federal courts and offered
opportunities for fraud. It was repealed after three years instead of initially intended five.

It is worth noting that all bankruptcy laws in America were triggered by economic turmoil and
introduced by Federalist governments and repealed shortly after by the Republicans or, in the case
of the 1841 Act, by the defectors from the party line. After the Panic of 1819, The Republicans, who
enjoyed about 40 years of power, applied a bailout of private debt, taxpayers footing the bill.

The Bankruptcy Act of 1841 was triggered by the Panic of 1837. Again, its opponents feared that it
would harm farmers, again, it was the Whig legislation, who secured their election victory promising
the law, again, the Act discharged the debts of many a debtor. However, in addition, there was something
original — it offered voluntary as well as involuntary bankruptcy and it included all individual debtors
although it failed to provide for corporations, mainly banks at the time. Nonetheless, after the death of
President Harrison, its enthusiast, his successor Tyler signed its repeal in 1843.

As 19% century wore on, the demand for bankruptcy legislation grew with financial downturns and
decreased as they passed, thus consideration of the next act did not resurface until the Panic of 1857
and the subsequent onset of the Civil War, which inflicted financial distress on Northern merchants.
Likewise, southern debtors lost much of their assets and labourers and sought relief. However, the
Act was unpopular with both debtors and creditors. Debtors believed the law made them victims
while creditors felt the legislation gave room for debtors to abuse it”. Involuntary bankruptcies for
individuals, not just merchants, were permitted under this Act. The 1867 Act lasted longer than its
forerunners and was amended in its course of 11 years?.

5 Op. cit., p. 1.

6 Op. cit.

7 FRIMET, R. The Birth of Bankruptcy in the United States. Commercial Law Journal, 1991, p. 186.

8 HILLIARD, F. A Treatise on the Law of Bankruptcy and Insolvency. The Lawbook Exchange, 2003, p. 511;
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It was not until 1898 when a permanent bankruptcy act was passed after much lobbying spanning
almost two decades from The National Convention of Representatives of Commercial Bodies. The
permanent act was long overdue as collections laws varied from state to state, they tended to be biased
against foreigners and the creditor who came to court first had the prerogative to claim all the assets
necessary to pay his debts. Also by the end of the 19th century there was a rise of local and national
business and commercial organisations, therefore it was easier to lobby for a bankruptcy bill. The 1898
Bankruptcy Act was designed to aid creditors in liquidation of debtor’s assets. The cost was of major
importance since administrative costs of previous acts were excessive and the majority of cases needed
only a judge and a trustee. The Republican (again the political right) control of power and the emerging
of the bankruptcy bar and the need for more bankruptcy lawyers made it impossible to repeal it’.

This Act had lasted and been amended numerous times up to 1978. The Supreme Court prescribed
rules of bankruptcy procedure for the district courts pursuant to section 2075 of Title 28, United States
Code. Pursuant to that section, the Supreme Court transmitted to Congress (not later than May 1 of
the year in which the rule is to become effective) a copy of the proposed rule. The rule took effect no
earlier than December 1 of the year in which the rule was transmitted unless otherwise provided by
law!0-

The Bankruptcy Reform Act of 1978!! codified and enacted the law relating to bankruptcy as Title
11 of the United States Code, entitled “Bankruptcy”. Section 405(d) provided that the rules prescribed
under section 2075 of title 28 of the United States Code and taken legal effect on September 30, 1979,
applied to cases under title 11, to the extent not inconsistent with the amendments made by that Act,
or with that Act, until such rules were repealed or superseded by rules prescribed and effective under
such section, as amended by section 248 [247] of that Act!2.

To imagine the way the procedures of insolvency (bankruptcy) will look like in Russia, in case
of the “road map” implementation, is possible only by detailed analysis of the procedure rules of
reorganization and liquidation in modern day America.
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O MPEJANOCHIIKAX BOSHUKHOBEHWS COBPEMEHHOW MOJEJN AMEPUKAHCKOTIO
BAHKPOTCTBA

EauzaBera IOpneBHa AnexceeBa

Pesome

B ycnoBusX OTCYyTCTBUSI 3aKOHOIPOEKTAa W IPEACTaBICHHI 0 OMmKaimmx OymymnX M3MEHEHHSX HMPaBOBOTO PETYIIH-
POBaHHMS IPOLEAYP HECOCTOSTENLHOCTH B Poccuu, BoIpoc 00 MCTOPHM BO3HHKHOBEHHS IIPORODKHUKOBOI» MOIenn
HECOCTOATENbHOCTH, QYHKIHOHUpYIomel MHoro 1eT B CIIIA, BUIUTCS aKkTyalIbHEIM.

AHanu3upys HCTOPUIO CTAaHOBJICHHUSI COBPEMEHHOH MOJIETH aMEPUKAHCKOTO OaHKPOTCTBA, MBI PACCMOTPEIH YETHIpE
3aKOHA O HECOCTOATENBHOCTH 19 Beka, KOTOpbIe OBLIH HEIONTOBEYHBIMH 10 IPUYHHE CMEHBI YKOHOMHIECKOH U MOJIUTH-
yeckol cutyanuu B crpaHe. [lepBoHauanbHo 3akoHoaaTenseTBo CIIIA XapakTepu3oBaioch APYKECTBEHHOCTBIO KpeH-
TOpaM, a HHCTUTYT OaHKPOTCTBA MPUMEHSUICS JIHIIb IPUHYIUTEILHO K JODKHHKAM «BTOPOTO COPTa». 3aKOHOJATEIbHbIC
aktbl 1800 ., 1841 r, 1867 r., 1898 . XxapakTepH30BaIUCh MOCTENEHHBIM PA3BUTHEM IPOJIOJDKHUKOBOM KOHICIIINY,
KOTOpasi BOCTOPKECTBOBaa B AKTe 0 pehopme 3akoHOaTeNbCTBa 0 OaHKkpoTcTBa 1978 roza.
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